npounsBeAeHbl KanuTasibHble U3MEHEHNS ING60 OHO ObII0 BOCCTAHOB/IEHO, TO TaKoe MMYLLLECTBO OyaeT
CUNTATLCA COBEPLUEHHO HOBbLIMU W, YBbl, He 6yfeT Noanexarb BUHAMKauMK. K cnoBy ckasaTb, U B
3TOM YC/I0BUU CYLLECTBYET 0roBopka. Ecnun nctpebyemasn Bellb nojseprnachb rnepepaborke, HO coxpa-
HWMa NepBoHavYasibHOe CBOWCTBO M Ha3Ha4yeHMe, COGCTBEHHUK MOXET MPeLbsABUTb BUHANKALMOHHbIN
WCK C BO3MELLLeHMEM BNajesbLy 3aTpaT no yny4dweHno umyulecTsa [2, c. 283].

Mpy ncTpeboBaHNN MMYLLIECTBA M3 YYXXOI0 HE3aKOHHOI0 BMafeHUs MeXay CTOpPoHamm Tak ke
MOryT BO3HMKAaTb BOMPOCbl O cyAbbe [O0X0A0B, KOTOPble MPUHEC/IO WM MOF/I0 MPUHECTU LaHHOe
WMYLLLECTBO, U O BO3MELLLeHUW 3aTpaT Ha ero cofepXaHue, PeMOHT WY y/yudlleHWe, Npou3BeleHHbIX
thakTnueckmm BnagensuemMm. CnegyeT OTMETUTb, YTO MOA '‘goxofgamn’ 34ecb NMOHUMAKOTCS KaK [eHexX-
Hble, TaK N HaTypa/ibHble Joxoabl [2, ¢. 286]. TpeboBaHWe 0 Bo3BpaTe WM BO3MELLEHWUU [OXOAOB, XO0-
TS U BbITeKaeT U3 BUHANKALMNOHHOIO MUCKa, CaMO B MOHATUE BUHAUKALWKN He BXOAMT. OTBET O Mo/yye-
HUW LOXOLO0B TaKXe 3aBUCUT OT TOro, 6b1710 X (haKTUYeCKoe BnageHue LOOPOCOBECTHLIM U Hepo006-
pocoBecTHbIM. OT nepBoro co6CTBEHHWK BrpaBe TpeboBaTb BO3BpaTa WM BO3MELLEHUS BCeEX J0XO0-
[0B, KOTOPble OH M3BMEK WA [OSHKEH Oblsl U3BEYb CO BPEMEHU, KOrda OH Yy3Hal WA [O/DKEH Obin
y3HaTb O HeNpaBOMEPHOCTU BAafeHUs WAW MONYyYMs MOBECTKY MO UCKY COBCTBEHHMKA O BO3BpaTte
nmyLlecTBa. 3a [06POCOBECTHLIM BfafefbLeM UCTPeObYeMOro MMYyLLLECTBA MPU3HAETCH TakXKe rMpaso
OCTaBUTb 3a COO0W OTAENMMbIE Y/TyULLEHNS, KOTOPbIE OH MPOM3BEN B YYXXOM MMyLLecTBe. OH MOXET
Takke TpeboBaTb OT COOCTBEHHMKA BO3MELLEHMA 3aTpPaT Ha MPOU3BefEeHHbIE VM HeoTAenMMble OT
MMyLLECTBA YNyudLleHMs, N0 B MHOM Crlyvae COOBCTBEHHWMK MO CyTW Moflyyasl 6bl HEOCHOBAaTENbHOE
oboraLyeHue.

B cnyyae ¢ Hefo6pocoBeCTHbLIM COBCTBEHHUK Brpase NOTPe6oBaTh OT HEro Bce AOXOAbl, KOTO-
pble L0 M3BNEKIO UM MOT0 6bIN0 M3BJIEYb 3a BCe BPEMS HE3AKOHHOMO BfafeHus.

HecmoTps Ha BecbMa A/IMHHYIO UCTOPUIO MHCTUTYTA BUHAMKALUWW N Ha XOPOLUYK NpaKTuye-
CKYI M3YYeHHOCTb, CNopbl 06 MCTPe60BaHUN MMYLLLECTBA U3 YYXKOF0 HE3aKOHHOr0 B/ajeHus, Kak
npaBwso, NPeLCTaBNAT ONpPeAe/IEHHYIO C/IOKHOCTb NPWU UX PACCMOTPEHUM, MU 4eN0 NOPOR NPOXOANT
yepes Bce CyfebHble MHCTaHLMK, Npexae yYem OyaeT OKOHYaTeNIbHO NocTaBfeHa To4yka B criope. lMo-
3TOMY OnpejeneHHO BaXKHbIM SBASETCA (PaKT NpaBuUABHOIO OnpefeneHnsa npegMmeTa BUHAMKALMOHHO-
ro UCKa, KOTOPbIM MOXET ABMATLCA TONbKO WHAUBUAYaNLHO-0MNpPeAe/ieHHas Bellb, COXpaHWBLLASACA B
HaType, a Tak e rpamMoTHOro pacyeta A0XOA0B, MOSYYEeHHbIX B pe3ysibTaTe HE3aKOHHOro BfafeHusA
UMYLLLECTBOM, C YYETOM BCeX acreKToB jena.
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B3bICKAHUE AJTMMEHTOB 3A TPAHULLEN

A.A. lemeuwieHko, T.B. MNpecHAKOB
BuTebek, BI'Y umenn N.M. Maweposa

Mpobnema B3bICKaHMA a/IMMEHTOB Ha AeTei SIBNSETCA cama Nno cebe BeCbMa OCTPOW, He CMOTpS
Ha TO, YTO HOPMbI 06 a/TMMEHTHbIX 065s13aTeNIbCTBaxX NOAPOOHO N YETKO perfiaMeHTUPOBaHbl CEMENHbIM
3aKoHogaTeIbCTBOM Pecny6nunku benapych.

AKTYanlbHOCTb TeMbl 06YC/I0B/IEHA PacnpOCTPaHEHHOCTbIO B3bICKaHWA C ObIBLUEr0 cyrnpyra
a/IMMEHTOB Ha cofepxaHue pebeHka. Llenblo faHHOW paboTbl SABAAETCA U3yYeHWe BO3MOXKHOCTEN
B3bICKaHMS a/IMMEHTOB 3a rpaHuLEen N NX NPaBoBOro 3aKpernseHns.

Matepuan n meToabl. MaTepnasom Hallero uccnefgoBaHns 6bina KoHBEHUMSI 0 NpaBoOBO No-
MOLLM U MPaBOBbIX OTHOLUEHUSAX MO FPadKAaHCKUM, CEMEMHbLIM W YrOM0BHbIM Aefam oT 22 siHBaps
1993 r., KoHBeHUMst OOH 0 B3biCKaHUW 3a rpaHuLel anumeHToB oT 20 noHSA 1956 r. OCHOBHbIM Me-
TOAOM mccnefoBaHns 611 MeTos (hopMasbHO-IOPUANYECKOrO aHam3a.

PesynbTaTbl U uUx 06cyXaeHne. 3aTpyaHUTENbHOE MOMOXKEHWE C B3bICKAHWEM a/ITMMEHTOB 06b-
SICHSIETCA TeM, UTO Cynpyr, ABASAILWNACA aMMEHT006513aHHbIM, 3a4acTyl0 OKasblBaeTcs 6e3paboT-
HbIM, HE UMELLMM MOCTOSIHHOI0 3apaboTKa MK XKe BOBCE YK/OHAETCS OT a/IMMEHTHbIX BbiniaT. Oj-
HaKo, Ha TEPPUTOPUM CBOEr0 rocyfapcTBa, fJaHHble NPenATCTBUSA BMOJIHE MPEojonnUMbl U C HAMUW fer-
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Ye CNpPaBUTbLCS B OT/IMUME OT TaKMX XXe 0OCTOATENbCTB, BO3HMKAIOLWLMX 3a ero npegenamMmm, NOCKoObKY
TaM 3aKOHOAAaTe/NIbCTBO Halleil CTpaHbl He feicTBYeT. He cMOTpPS Ha 3T0, B3bICKaTb a/IMMEHTbI C Yeso-
BEKQ, XXMBYLLLET0 3a rpaHnLIeld, NpeacTaBAsieTCs BO3MOXHbIM BO MHOTUX ClyyasiX.

3aKoHojaTeNnbCTBOM Pecny6nukm benapycb npegycmaTpuBaeTcsl Cye6HOe B3bICKaHWe anu-
MEHTOB C NHO60ro poanTens, rae 6bl OH HM MPOXMBa/ U FpaXKaaHMHOM KaKoW cTpaHbl HU SIBASCS Obl,
HO MCMOMHUTbL TaKoe peLleHne cyja He BCerfja BO3MOXHO. B Lensax obnerdeHns npowuegypbl B3bICKa-
HUS &TMMEHTOB 3a rpaHMLein Hawa cTpaHa sSBNseTca yyacTHUL el KOHBEHUMM 0 NpaBoBOi NOMOLLM 1
NpPaBOBbIX OTHOLLEHUSAX MO FPaXKAaHCKUM, CeMeHbIM U YroN0BHbIM AefaM, nognmucaHHon 1993 roagy
cTtpaHamu CHI, KoHBeHuMn OOH 0 B3bICKaHUW 3a rpaHuuel annmeHToB oT 20 uioHA 1956 r, a Tak
Xe psfa BYCTOPOHHUX AOrOBOPOB, NOAMUCAHHbIX C TAKUMU CTpaHaMun kak BeHrpueint, Kutaem, Jlat-
BuelA, Jlnteoii, Monblueid 1 gpyrumn. Ons sTUX cTpaH AeCTBYET TaKoi XKe NpaBOoBOA PEXUM, YTO U
Ansa cTpaH-yyacTHuLY, KoHBeHUMn CHIT, N0O3TOMY OHM MPU3HAKOT U UCMOMHAOT pewleHnsa cyioB apyr
Apyra no rpaxgaHckum genam [1]. Ana Bcex oCTasibHbIX FOCYapcTB peLueHus  6enopycckoro cyga
HWUYero He 3HayaT. BcneacTBue Yero MOXHO cfenaTb BbIBOJ TOM, YTO B 60/IbLUMHCTBE C/ly4aeB Mnpu
B3bICKAHUN @/IMMEHTOB 3a FPaHuULElr BaXKHYIO Ponb UrpaeT (hakT CTpaHbl NPOXMBAHUSA NaaTesbLmKa
a/IMMEHTOB.

Ecnn cTpaHa nNpoxmBaHWs OTBETUMKA ABNAAETCA O4HOM U3 ydyacTHUL, NEPEUNCIIEHHbIX 4Or0BO-
poB, CUTyauus CO B3bICKAHWEM a/IMMEHTOB Y/y4llaeTcs. TakK MCTLY MOXET OKasaTbCA MOMOLLb B
YCTaHOBMEHUM afpeca NpoXusaHwus, MecTa paboTbl U JOXOLOB &/ IMMEHTO0653aHHOr0 NMua, conei-
CTBME MO YBELOMJIEHUIO €ro 0 BO36Y)XKAeHUN Ucka, 1 T.4. [2]. CnenfyeT OTMeTUTb U TO, AaHHble CTpa-
Hbl NPU3HAIOT U UCMNOMHAOT CyfebHble peLleHnsa No rpakaaHCKUM feflaM. 3TO 03Ha4daeT, yTo peLue-
HUS, NPUHATBIE cyjom Pecny6nnku benapycb 0 B3bICKaHUM a/IMMEHTOB He TPebytoT AOMONHUTENIbHO-
ro nNpusHaHus.

B cnyuyae, ecnn nnaTenblMK a/IMMEHTOB MPOXKMBAET B OA4HOM M3 rocyAapcTB, ¢ KOTOPbIMU A0-
roBopa HeT, CYLLeCcTBYeT HeCKO/IbKO cnocoba gelicTBuid. K npumepy, MOXXHO 06paTuTbCs B Cyf CTpa-
Hbl, B KOTOPOW MPOXMBaET a/IMMeHT00053aHHbI/. OfHaK0o 3TOT BapuaHT npegycMaTpuBaeT Haimume
afBoKaTa B flaHHOI cTpaHe. K TOMy e, a/IMMeHTbI ‘6yayT B3bICKaHbl, HO UX pa3mep OyaeT onpefe-
NATLCA NO 3aKOHY rocyaapcTBa, B KOTOPOM UX ByAyT B3bICKMBaTb, B LefIAX He AONYLIEHUS HapyLue-
HUS1 3aKOHOAATENbCTBA 3TOF0 rocyjapcTBa. Tak )Ke MOXHO 06paTuUTbCS B Cy[ B Hallel cTpaHe, 1 no-
ny4mB cyfebHoe pelleHUe, B JasibHeiLleM HarpaBuTb €ro B Cyf CTpaHbl, r4e NpoXmnBaeT OTBETUUK.
Mocne yero cyn 6yaeT paccMaTpuBaTb AaHHOE peLleHne M NpUHUMaTb CBoe. [laHHbIN Crnocob ABNseT-
€S BeCbMa A4/IMTe/bHbIM, NMOCKO/IbKY TPEbyeT BO3BpALLEHMA O0TBETHUMKA HA POAUHY, 415 B3bICKaHUS C
Hero MNoJIOKEHHOT0 niaTeXxa no 6e/10pyCCKOMY 3aKOHY.

3akn4eHne. Ncxola U3 BbILLEN3MIOXKEHHOIO, MOXHO CeNaTb BbIBOA O TOM, YTO B3biCKaHVe
a/IMMEHTOB 3a Py6eXxoM BecbMa CNOXHas npowesypa, rae 0cobyro BaXHOCTb MMEKOT (PaKTbl KaXKoro
KOHKPETHOro c/y4vasl, B HaCTHOCTU TO, B KaKOM rocyapcTBe NPOXXMBaeT AO/MKHUK. CTOUTb OTMETUTD,
YTO B LeNsax ob6neryeHns NpoLeaypbl B3bICKaHWS, HALLUM rocyfapCcTBOM 3aK/H0UeH psf LOroBOpoB ¢
ApYyruMuM cTpaHamu, o6ecnevunBatoLMx NpaBoBy NOMOLLb 3a FPaHULEN.
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TEOPETUYECKAA MOAE/NTb KPUMWHANVNCTUUYECKOIO OBECMEYEHNA
CNEACTBEHHbIX AENCTBUN

T.®. AMuTpresa
BuTebek, BIY umenun N.M. Mawweposa

AKTYanlbHOCTb TeMbl UCCNEA0BaHNS 06YCI0BMNEHA TEM, UTO MPOBOAHMKOM AOCTUXEHWI HayKuN U
TEXHUKMN B NPaKTUKY 60pb6bl C MPECTYMHOCTHLIO U PEryMpPyeMbiX 3aKOHOM 0GLLECTBEHHbIX OTHOLLE-
HWIi BbICTYNaeT MMEHHO KPUMMHA/IMCTUKA KaK NpUKIagHas Hayka. OfHaKo 10 CMX Mop paspbiB MeXay
HayKOli 1 MPaKTUKOIM ocTaeTcs KpuTuyeckum [1, c. 101]. HoBM3HA M CMIOXKHOCTb COBPEMEHHbIX Hayu-
HbIX N NPAKTUYECKMX NPO6/IEM KPUMUHAIUCTUKM, e METOZ0B, CPEACTB U PEKOMEHAaLMA, 06bEeKTHB-
HO 06YC/I0BNMBAIOT HEOBXOAMMOCTb HOBbIX MOAXOA0B K UX PELLEHNIO, OUH U3 KOTOPbIX COAEPXKMUTCA
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