3akimouenue. Takum 00pa3zoM, PHIOCOPCKO-ITPAaBOBas KOHIICIIIMS [IPaB YeJIOBEKa OepeT HAaJalIo ¢
uieit aHTUYHBIX (GIT0CO(OB U TIOCTENICHHO BOMPAET B ceOsl TIaBHBIE JOCTYIKEHUS KaXKIOTO U3 MIEPHOJIOB
HCTOPUYECKOTO Pa3BUTHS NUBHIM3AIW. IMEHHO B 9TO BpeMsl MPOBO3IJIAINIACTCS MPUHIIMIT BCEOOMIeH
CBOOOJIBI U PABEHCTBA JIIOZCH 10 0OXKECTBEHHBIM 3aKOHaM MPHPOJBL, T.€. 3aKJIaIbIBAIOTCS OCHOBBI MJIEH
€CTECTBEHHOT'O MPaBa, TIPOMCXO/IUT MOCTETICHHOE BBIICIICHUE B UIIESIX U TEOPUSX MBICIUTENCH TaKoW Tpa-
BOBOU KaTeropyuy Kak Mpapa 4ejoBeka. YemoBeK BhIIEISICTCsI, 000COOSICTCSI M MOXKET 3asBUTh O ceOe KaK
0 CYOBEKTE, T.€. 3aPOXKAACTCS CYOBEKTHBUA3M M BO3MOXKHOCTh HAJICTICHUSI TPAXK/IAH OTAEIBHBIMA KOHKPET-
HBIMH IPaBaMH, HAIPUMEp, JTHYHOW HEMPUKOCHOBEHHOCTHIO, CBO0OION cioBa. Ha ¢opMupoBanme KoH-
HETIIMY OKa3alli BIIMSHUE 0COOCHHOCTH TPAIUIHMI HAPOJIOB, YPOBEH 3KOHOMUUYECKOIO Pa3BUTHS TOM MITH
WHOM CTPaHbI, 3HAYUTEIIbHBIN BKJIa]] BHECIM MUPOBBIC PEITUTHU.
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BECIIVIATHASA IOPUINYECKASA MIOMOIIb
KAK KOHCTUTYIIMOHHOE ITPABO JIMYHOCTHU
N KAK OBA3AHHOCTB 'OCYJAPCTBA

T.B. Bemawxosa
Munck, BI'Y

Tema ucciaegoBaHus SBISETCS BeChbMa aKTyallbHOM, MOCKOJILKY OecIuiaTHas FOpHIHUECKas I0-
MOIIlb, TI0 CYTH, O3HAYAET MPEJIOCTABICHUE JIUUY TTPABOBLIX CPEJACTB OCYIIECTBICHUS M 3aIllUTHI €ro
mpaB U cB0o0O0J. BMecTe ¢ TeM CYIIECTBYIOT CHUTYaIlUH, KOrAa IPaskIaHuH HE MOXKET BOCIIOJIL30BaThCS
JIAHHBIM IIPABOM B IOJHOM MEpe B CHIIy OTCYTCTBHUSA (PMHAHCOBBIX BO3MOKHOCTESH WIJIHM 110 MHBIM IIPH-
ypHaM. /{719 Toro 4toObl 0OECIEUNTh MPHHIUIT PEATBHOr0 PaBHOIIPABHS KAaK PaBEHCTBA IIPABOBBIX
BO3MOYKHOCTEH TpakJaH MPH Pealn3aliy KX KOHCTUTYIMOHHBIX mpaB, KoHcruryrus PecrmyOmuku
benapych 3akperiser mpaBo Ha OECIUIATHYIO FOPUAMYECKYIO TIOMOIIb B CIydasx, MPeIyCMOTPEHHBIX
3aKk0oHOM. becmaTHas opuandeckas AMOMOIIh SBISIETCS KOHCTUTYIIMOHHBIM MIPaBOM HYEJIOBEKa U Tpa-
JKJAHUHA, KOTOPOE PAa3jIUYHbIE UCCIEHOBATENN ONPENCISIIOT KaK YHUBEPCAIbHOE NPABO-TAPAHTHIO,
KaK JITYHOE MPaBO, KaK COIMAIIBHOE TTPABO.

Ienp mccnenoBaHus 3aKIFOYAETCS B ONPE/EIICHUU MPABOBON MPUPOABI TOHATHS OeCTIaTHOU
FOPUIMYECKOM TTOMOIIH, €T0 MEETa B CUCTEME IPaB U 3aKOHHBIX MHTEPECOB IPaXKIaH U €ro odecreye-
HUU B TOCYAAapCTBE.

Martepuaa u MeToAbl. MaTtepuaaoM HCCIEIOBaHUS MMOCITYKWIN JTIOKTPUHAIBHBIE MOJIOKECHUS
TEOPUH KOHCTHUTYIIIOHHOTO TpaBa B/OOJACTH IpaBa Ha IOPUAHYECKYIO TIOMOINb, MPEIOCTABISIEMYIO
oecruiaTHo. J[1s1 TOCTHKEHMS, LETH HCCIICIOBAHHUS HCIOJIL30BAIUCH METObI (DOPMAIBHOMN JIOTH-
KU: ONUCAaHUE, CPABHEHHE, aHAIM3 U CUHTE3, MO3BOJIMIIN 0XapaKTepU30BATh KOHCTUTYLIHOHHOE MPaBo
Ha OeCIUIaTHYIO FOPUIUYECKYIO MOMOIIb C MTO3UIUH €0 KOHKPETHOTO HOPMATUBHOTO COJICPIKAHUSI.

PesyabTathblru UX 00cy:KaeHusi. BOIbIIMHCTBO yUEHBIX CKIIOHSIOTCS K MHEHHIO, YTO KOHCTH-
TYITMOHHOE TIPaBO Ha OECIUIATHYIO IOPHINIECKYIO IOMOIIb B CHCTEME KOHCTUTYIIMOHHBIX MPaB M CBO-
00/1 BBRICTYIIaeT KaK YHUBEPCAJIbHOE MPaBO-TApaHTHsI U BCeX MHBIX mpaB. [10100HOM ToukH 3peHwUs
npuzaepxkuBarores takoke O.FO. Kpusonocosa, A.C. ITnerens, A.®. Kapmanos: «lOpuaudeckyro npu-
poay MpaBa-KaKI0ro Ha MOJydYeHHEe KBATH(MUIIMPOBAHHOW IOPHUINIESCKOM ITOMOIIH, B TOM YHCIIEe Oec-
IJIATHOMS CICAYET BLIBOAUTHL U3 «BTOPOTO IOKOJICHHUS» MpaB YeJIOBEKa W T'paKJaHWHA M OTHOCHTH K
rpymmne mpaBOBEIX (FOPHINYECKUX) KOHCTUTYIIHOHHBIX TapaHTUui (HopM-rapantuii)» [1, c. 5]; «apaBo
Ha MoJyJYeHHE KBAM(DUIIMPOBAHHON FOPUINYECKOHN MOMOIIM HOCUT JBOMCTBEHHBIH XapakTep, 103TO-
My CTIPaBeJIMBO OTHECEHHE €ro K MpaBaM-TapaHTHAM» [2, ¢. 7]; «11o Ki1accupuKaluu OCHOBHBIX MPaB
1 CcBO0OJ NPaBO Ha IOJIyYeHHUE KBAJTU(PHUIIMPOBAHHON IOPUINYECCKON ITOMOIIM CIIEAYET OTHECTH K
IOPUANYECKUM MpaBaM-TapaHTHUSAM UEIOBEKa U TpakJaHuHa» [3, c. 14].

Jpyrue ncciemoBarenu, Harpumep, A.A. Bacuibes, 1oiararT, 4To «KOHCTUTYIIHOHHOE MPaBO
Ha OECILIaTHYI0 KBAUTU(UIIUPOBAHHYIO FOPUIMYECKYIO TIOMOIIb — 3TO JHYHOE (IPaXKIaHCKOE), MO3H-
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THBHOE, OTHOCUTENFHOE, HHANBHIyaJIbHOE MPAaBO YEIOBEKa, OTHOCSIEECS K MpaBaM MEepPBOTQ MOKO-
nenus» [4, c. 8].

Hakomner, roBopst o mpaBe Ha O6eCIDIATHYIO IOPUINIECKYIO TTIOMOIIb, HEMNB3s1 OOONTH COITMATBHOE
coaepxanue AaHHoro npasa. Tak, P.I'. MenbHuuenko nuiet: «B3auMoaeicTBie 10pUIMYeCKON MO-
MOIII W COLMANBHBIX MPaB 3aKII0YAECTCS B TOM, YTO FOPUAMYECKAS IOMOIIH, B HEKOTOPHIX CBOHUX ac-
MEeKTax, camMa oOnagaeT dJIeMEHTaMH COLMalIbHOrO MpaBa. Tak, IpaBO Ha MOMY4YEHUE IOPUANYECKON
MTOMOIIIH OECTIIATHO SBISETCS COIMAIBFHBIM MTPABOM, TaK KaK MO3BOJISIET HEUMYIIIMM: CIIOSIM HAaCEJICHHS
MOJIy4aTh TaKOE COLMAIbHOE 0JIaro, Kak IOpUANIECKYIO MOMOoIb» [5, c. 108]. MbI omaraem, 4to mpa-
BO Ha OECIIaTHYIO IOPUAMYECKYIO MTOMOIIb SBISETCS KOMIIEKCHBIM IPAaBOM HB CBOE COIEp)KaHHUE
BKIIFOYACT 3JICMEHTBI JIMYHBIX, COIIMATILHBIX MPaB ¥ FOPUAMUECKUX FrapaHTHH.

Opnrako mpaBo Ha OECIUIATHYIO IOPHINYECKYIO TIOMOIIb SIBISIETCS HE TOJIHKO TIPABOM YelIOBEKa
W TpaXJIaHHHA, HO U 0043aHHOCTBIO rocynapcTBa. Kak oTMeuaroT B KOJIEKTUBHON MoHOTpaduu Ye-
6orapes I'.H. u TemnskoBa O.A., «KOHCTHTYIIHOHHO-TIPABOBOW CMBICH OECIUIATHOW/ FOPUIMIECKOi
TIOMOIIM ONpeAEISIeTCs] TEM, YTO OHA BBICTYINAeT KaK KOHCTUTYLIMOHHOE MIPABO YENOBEKA U IPaKJaHH-
Ha, KOTOPOMY KOPpECTIOHAMPYET IMyOnnyHasi 00s3aHHOCTh ((PYHKIHSA) TOCYJapcTBa 00ECTIeUnTh pea-
JU3AIUI0 TaHHOTO TpaBa» [6, c. 65]. ['pakmaHUH UMEeT MpPaBo Ha IIOMOIIb, TOCYAAPCTBO 00S3aHO
yKa3aHHYI0 MoMoIls obecrieunth. [Ipn 3ToM 00beM OecIIaTHOW FOPUAWYECKOW MOMOINM B Pa3HBIX
rOCyJapCTBax, a TAKKE B Pa3Hble UCTOPUUECKUE MEPUOBI SBIsieTes pa3nudabiM. [IpaBo Ha Oecrat-
HYI0 FOPHIMYECKYI0 TIOMOIIb MMEET B CBOEM COJEPYKAHWH 3JIEMEHTBI CONUAIBHBIX IPaB, MOCKOIBKY
TpE/ITIoNIaracT ONPEACICHHBI 00BEM COLMATBHBIX TapaHTHH, KOTOPbIe TOCYIapCTBO U OOMIECTBO MPUHU-
MaroT Ha ce0s ¢ LeNbio 00ecredeHus ykazaHHoro npasa. Kak yro00oe colpansHoe paBo, MpaBo Ha Mpe-
JIOCTaBJIeHHE FOPHINIECKON TOMOIIH OECTUIaTHO 3aBUCUT OT Pa3BUTHUSI SKOHOMUYECKOH CHCTEMbI COOTBET-
CTBYIOILIETO TOCYIApCTBa M OT 00beMa, TaK Ha3bIBaeMOT0 OOIIECTBEHHOTO OOTaTcTBa, KOTOpOE Tepepac-
npeieNIsieTcs ¢ 1enblo obecriedeHnsl Yka3aHHoro mpasa. Takum o0pa3oM, OecruiaTHas IopuAndecKas mo-
MOIIIb IMEET PAI IPU3HAKOB, CBSI3aHHBIX C (POPMOIi ee MPeoCTaBIeHNs: OSCTUIATHBINA COIMMATLHBIN Xapak-
Tep, NPEIOCTABICHUE B KAYECTBE MyOIMIHOM (QYHKIMH (YCIyTH) TOCYIapCTRa.

IMomxon k kBaMM(pUIMPOBAHHOW FOPUANYECKON TMOMOINM KaK K IOPUAMYECKAM yCIyram TOJy-
YHUJI pa3BUTHE B OTEUECTBEHHOW M WHOCTpaHHOH muTepatype: «lIpaBoBas moMmollb MoJpa3zymMeBaeT
OecruiaTHOE MPEIOCTAaBIICHHE IOPUINIESCKUX YEIYT Ul O€THBIX W HYKIAIOMINXCS, KOTOPBIE HE MOTYT
MO3BOJIUTH ceOe OIUIATHTh YCIYTH aJBoKara JUil BeleHHs Jeia WU CyneOHOro pa3duparesnbcTBa B
nmro6oM cyne, TpubyHaie, mbo nepen opragaMmu Biaactuy [7, c. 3].

3axumouenue. Takum 0Opa3oM, OecIUTaTHas IOPUAMYECKAS TIOMOIIb MPEJICTABISET MyOIHIHYIO
(YHKIIMIO TOCYAapCTBa, KOTOpask OCYIIECTBISIETCS MTyTeM OECIIAaTHOTO OKa3aHWUsI FOPUANIECKUX YCIIYT
KBaJTM(PUIMPOBAHHBIMU CIEIUANTNACTAMU B OOJACTH TpaBa OMpeNeIEHHOMY KpPYyry CyOBEKTOB, yCTa-
HOBIJICHHOMY B 3aKOHOJATEIhCTBE.
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COTPYAHUYECTBO IOPUIVNYECKOM KIMHUKH
N ITPABOBOMU CJIYKbbl YHUBEPCUTETA

E.B. I'apby3oea, /{.B. Bepesko
Bumebck, BI'Y umenu I[1.M. Maweposa

Ha ceropHsimauii AeHb B IOPUIWYSCKUX KIMHUKaX PecryOnmkn bemapych cyiiecTByer mocra-
TOYHO CephE3Has mpobiemMa ¢ IpHUBIICUYCHHEM K YIeOHOMY MPOIECCY KypaTOpOB, MMEIONTUX MPAKTH-
yeCcKMi onbIT paboTel. C OJHON CTOPOHBI, YHUBEPCHUTETHI, IPH KOTOPBIX ACHCTBYIOT IOPUIUYCCKUC
KJIIMHUKH, HE TOTOBBI IUIATUTH ITOTCHIIMANIBHBIM KypaTopaM 3apaboTHyro 1uiaty. C Ipyroi CTOpPOHEL,
0eOpPYCEKUe IOPHUCTHI JOCTATOYHO KPUTHYHO OTHOCATCS K KOHCYJIbTAIMsIM Probono, 3a4actyro cyu-
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