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NEPEOAYA NPABA HA AOMUHUCTPUPOBAHUE NOMEHA
KAK CMOCOB 3AWLUTBI UCKIHOYUTESIbHBIX MNPAB

B.B. Ko3snosckas

O0eKaH 1opuduyeckoz2o harysiemema yyperoeHus 0bpa3osaHus
«Bumebckuli eocydapcmeeHHsil yHusepcumem umeru .M. Maweposa»
kozlovskayavv@vsu.by

AnHomauus. Nepedaya npas HG GOMUHUCMPUPOBAHUE OOMEeHd PaccMampusaemcs
8 Kayecmeae cnocoba 3auitimesl UCKIKOYUMEsTbHbIX NPA8 HA cpedcmaa UHOUBsUOyaau3auuU, uc-
nosesyemeie 8 ViIHmepHeme. BoigsrieHo, ymo 0aHHbIU cnocob ahdhekmusHo 3adelicmayemcs
npasoobaadamensamu 08 30UUMbI HAPYUIEHHbBIX UCK/TIOYUMESbHbIX Npas. YCcmaHo8s1eHo,
ymo nepedaya OOMeHd Moxem noeasedo 078 NPABOHApPYyuIUMess 3HayumernsHele Hebaeo-
npusmHsie nocrnedcmsus. B ceda3u ¢ amum npeodsaeaemcs 3aKkpenums HOpUOUYeCKyo 803-
MOMHOCMb NPUMEHEHUS MAKo20 cnocoba 3auiimel NPAs8 He NPOCMO 8 AKmMe 3aKoHoOamerlb-
cmea (KaKk amo ecmoe 8 HACMOoAUee 8peMs), a Ha YposHe 30KOHOOames1oHbIX AKMOoa.

Knovesoie crosa: domeHHoe ums, nepedada domeHa; ceme ViHmepHem, cpedcmsa
uHousudyanusauuu, npasoobsiadamenu cpedcme UHOUBUOYanU3ayuu, chocobsl 3auiUmel
npas; 3aWUMa UCK/II0YUMeETbHbIX NPAs.

Abstract, The transfer of domain administration rights is considered as a way to protect
the exclusive rights to the means of individualization used on the Internet. It has been revealed
that this method is effectively used by copyright holders to protect violated exclusive rights. It
has been established that the transfer of the domain may entail significant adverse
consequences for the offender. In this regard, it is proposed to consolidate the legal possibility
of applying such a method of protecting rights not just in an act of legislation (as it currently
exists), but at the level of legislative acts.

Keywords: domain name; domain transfer, Internet, means of individualization;
copyright holder of means of individualization; methods of protection of rights, protection of
exclusive rights.

CornacHo . 1 cT. 989 IparkgaHcKoro Kogekca Pecnybaunkm benapycs (aa-
nee — K) 3almMTa UCKIOUYUTENBHBIX MPaB OCYLLECTBAAETCA cnocobamu, npeay-
CMOTPEHHbIMU cTaTber 11 TK, a TakKe MOXKET OCYLLECTBAATLCA MyTeEM: « 1) U3bs-
TMA MaTepuanbHbiX OOBEKTOB, C MOMOLLBIO KOTOPbIX HapyLLEHbl UCKAOUMTEND-
Hble MpaBa, U MaTepuaibHbIXx OBbEKTOB, CO3/4aHHbIX B pe3y/bTaTe Takoro Hapy-
LeHuns; 2) obasaTtenbHOW NybaMKaLMM O AONYLEHHOM HapyLEHWUM C BKIKOYEHMU-
eM B Hee CBeAeHMIM O TOM, KOMY MPUHAANEKUT HapyLleHHOe MpaBo; 3) UHbIMMK
cnocobamu, NpeyCMOTPEHHBIMMU 3aKOHOMY.

B pamKax HacToAllen nybamMkaumm yaenmm BHUMaHME TakoMy crnelmanb-
HOMY CMocoby 3alLMTbl UCKAKOUYUTESTbHbBIX MPaB, KOTOPbIN NPMMEHAETCA B C/y4ae
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HapylweHWA MnpaB Ha cpeacTBa MHAMBUAyanAM3aLUMM MNPU MCNOSIb30BAHMKU KX
B JOMEHHOM MMEHW — nepedady npasa Ha agMUHUCTPUPOBAHME AOMEHa ApY-
romy nuuy. Npveedem npumenp.

CynebHomn konnervem no genam UHTENNEKTyanbHOM cobcTBeHHOCTU Bep-
xoBHoro Cyaa Pecnybnmkm benapyck Obl/1 pacCMOTREH CMOP MEXAY KOMMNaHuem
«G. Inc.» (CLWIA), ¢ oaHoM cTopoHbl, u1 OO0 «W.» (Pecnybnumka benapycs)
N rpaxkaaHnHOM T., ¢ APYroM CTOPOHbI, O MPEeKPaLleHMU HapyLLIEHUA UCKAKOYN-
Te/NbHbIX NPaB Ha TOBapHble 3HAaKU U GUPMEHHOE HaMMEHOBaHME, MCMNO/b3ye-
Mble OTBETYMKAMM B IOMEHHOM MMeHK google.by B MHTepHeTe [1]. McTewl, npo-
cnn cya 0basatb otBeTYMKOB — OO0 «W.» M rparkgaHnHa T. — NpeKkpaTUTb Hapy-
LIEHWE UCKTIOUMTE/IbHBIX MPaB Ha MeXayHapodHble ToBapHble 3HakM Ne 859851
n Ne 860242 « GOOGLE» Ha Tepputopum Pecnybnmkm benapycb B 30He BY
B ceTu MIHTepHEeT, a TaKkxe nopydnte OnepaTMBHO-aHA/TUTUYECKOMY LIEHTPRY MNpu
MpesugeHTe Pecnybavkm benapyck (ganee — OnepaTyMBHO-aHaAUTUYECKUA
LEHTP) aHHy/MpOBaTb perncTpaumio gomeHa google.by Ha mmsa 000 «U.»
M Nepenatb yKazaHHOe JOMEHHOe MMA KomnaHum «G. Inc.» [1].

Cyn, yoosnetsopun TpeboBaHWe UCTL@ O MPEKPaLLeEHUN MCNONb30BaAHMA
TOBapPHbIX 3HAKOB B JOMEHHOM MMEHM B VIHTEpHETE, HO OTKasan B TpeboBaHUM
aHHY/IMPOBaTb PErucTpaLmMio AOMEHHOIO MMeHW google.by n o6sa3atb Onepa-
TUBHO-aHA/IMTUYECKMM LEHTP NepedaTb yKasaHHOe AOMEHHOE MMSA KOMMaHMu
«G. Inc.», cocnaBlUMCb Ha OTCYTCTBME Takoro crnocoba 3allMTbl B 3aKOHOAATE N b-
ctBe Pecnybnmkum benapych [1]. [leno B TOM, YTO Ha MOMEHT PacCCMOTPREHMA STO-
ro cnopa (2008 r.) cpean cnocoboB 3alUMTbl UCKKOUYMTENbHbIX MNpaB Takaa Mepa
He 6blna NpeaycMoTpeHa.

B HacToAllee BpemMA B 3aKOHOAATENbCTBE CYLLECTBYET HOPMA, PYKOBOA-
cTByACb KoTopoh CyaebHas Konnerma no genam MHTENNEKTyanbHOW cobCTBeH-
HOCTW MPUHUMaET pelleHWe O Nepeaadve npasBa Ha agMUMHUCTPUPOBAHUE A0-
MEHHOIo MMeHW nNpaBoobnagaTento, YbM MpaBa HapylleHbl HE3aKOHHbIM MC-
No/b30BaHMEM CpecTBa MHAMBMAYANU3AUMKM B LOMEHHOM MMEHU. TaK, cornac-
HO M. 41 u n. 43 VIHCTPYKUMKM O MOPAAKE PerncTpaumm AOMeEHHbIX MMEeH B HaLM-
OHa/bHOWM  AOMEHHOW  30He, yTBepKAeHHoM [lpukasom  OnepaTuMBHO-
aHanMTM4ecKoro LeHTpa npu MpesnaeHTe Pecnybnmnkm benapyck 18 mntoHa 2010
r. No 47 «O peructpaumm AOMEHHbBIX MMEH B HaLMOHaNbHOM AOMEHHOM 30HE»
(nanee — Mpwukas OALl o pernctpaumm JOMEHHbBIX MMEH), €C/TU MHOE He npeay-
CMOTPEHO 3aKOHOZAaTe/IbHbIMM aKTaMM, NMpasBa Ha agMUHUCTPUPOBaHME AOMEHa
MOryT 6bITb NepeaaHbl BAaAeNbLEM JOMEHA MHOMY /UL, B TOM YMUC/E Ha OCHO-
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BaHMM pelleHma cyaa; cBeaeHMA 06 MSMEHEHWM BNadenblia AoMeHa MOryT ObITb
BHeceHbl B ©asy JaHHbIX TaKXe Ha OCHOBaHUK peLleHna cyaa.

YKasaHHaa Mepa 1Cnosib3yeTca npasoodbnagatenaMmm ana 3almTbl UCKAKO-
YMTe/IbHbIX NPaB Ha CpeACTBa MHAMBUAYaNM3aLUMK. B KayecTBe Npumepa npuvee-
AEeM MaTepuansl cygebHon npaktukm no geny Ne1Urirn2162) [2].

CynebHaa konnerma no genam UMHTENNEKTyaNbHOM cOBCTBEHHOCTM pac-
cMmoTpena rpaxaaHckoe geno o Ne1UTKM2162 no ncky OO0 «A» K rparkia-
HMHY 1. O NpecedYeHUN AEUCTBUM, HAPYLLALWMX UCKAOYMTEBHOE MPaBO UCT-
LUa Ha 3HaK obcnykuBaHua «AUTO-ZAKAZ». OTBeTYMK Be3 paspelleHus MUcTLa
MCMONb30Basl CXOAHOE A0 CTeneHWM cMelleHma obo3HayeHWe autozakaz
B JOMEHHOM MMEHM ..by Ha canTe B ceTn MHTEpPHET, a TaKkKe Ha CTpaHuLax
CBA3aHHbIX C HMM aKKayHTOB B COLMANbHbBIX CETAX B OTHOWEHWW YCAYr, OAHO-
POAHbIX C TEMW, ANA KOTOpbIX Obla 3aperncTpmpoBaH 3HaK obBCyKMBaHMA
«AUTO-ZAKAZ» [2].

B ucKoBbix TpeboBaHWAX OblM 3aAB/EHbl Caeaylollne NPUTA3aHMA:
3anpetmutb 1. McnonbsosaTb o0bo3HayeHWe autozakaz B AOMEHHOM MMEHM
autozakaz.by Ha calite B ceTn MHTepHeT, NnepeaaTb emy (MCTLY) Npasa Ha aa-
MWHUCTPUPOBaHWE JoMeHa autozakaz.by, o6asate OO0 «H» (peruncTtpaTopa
AOMeHa — topuamdeckoe nmMuo Pecnybamkm benapychb, ocyllecTeaatollee pe-
rMCTPaLMIO AOMEHHbBIX MMEH B HaLMOHabHOM AOMEHHOM 30HE M Yy4acTBYIO-
lee B opmMMpoBaHMM 6asbl AaHHbIX) BHECTU cBeAeHMA 0O M3MEHEHUU BNa-
nenblua gomeHa autozakaz.by B LeHTpanmMsoBaHHyto Dasy AaHHbIX O AOMEH-
HbIX MMEHax, 3apernMcTpuMpoBaHHbIX B HaLMOHa/NbHOM AOMEHHOM 30He [2].
B pesynbTaTe cy NpuULIEN K BbIBOAY O TOM, YTo TpeboBaHMA McTLa obocHOBa-
Hbl W Y0BAETBOPUA MX B MOSTHOM Obbeme.

KoOMMEHTUPYA BblWENPUBEAEHHbIM NPUMEP, NMOAYEPKHEM CAedytollee.
Hannyme B 3aKoHOAaTe/IbCTBE BblleYKa3zaHHbIX MpaBoOBbiX Hopm — M. 41
M . 43 NHCTPYKUMKM O NopAaaKe perncTpaumm AOMEHHbIX MUMeH B HauMoHa b-
HOW JOMEHHOW 30He, yTBepKAeHHOM Mpunkazom OALL o pernctpaumm AOMeH-
HbIX MMEH, — No3BONAOWMX obnagaTento UCKAOYUTENBHOIO NMpasa Ha cpea-
CTBO MHAMBMAYyanusaumm TpeboBaTb B cyaebHOM nopsaake nepegadm emy
npaBa Ha agMUHUCTPUPOBAHME AOMEHA, caeayeT NPpU3HaTh 3HAYMMbIM LArom
B HamnpaB/eHWM COBEPLUEHCTBOBAHMA MPAaBOBOrO PEry/MPOBaHMA B AaHHOM
chepe. OaHaAKO 3allMTa NpaB Ha cpeacTBa MHAMBMAYANU3ALMN OT HE3AKOHHO-
ro MCNoONb30BaHMA OCyLLECTBAAETCA cnocobamm, MpeayCMOTpeHHbIMM cT. 11
nm cT. 989 K, cT. 29 3akoHa Pecnybnunkm benapyck ot 5 ¢despans 1993 r.
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No 2181-XIl «O ToBapHbIX 3HaKax M 3Hakax obcayKMBaHUA» (Oanee — 3aKoH
O TOBapHbIX 3Hakax) (cm.: m. 10 lMocTaHoBAeHMA [TneHyma oT 28 ceHTAbpA
2005 1. N2 S «O HeKOoTOpbIX BOMpOCax MPMMEHEHWA 3aKOHOAATE/IbCTBA MPKU
PAaCCMOTPEHWMM TParKAaHCKMX A/, CBA3AHHbIX C 3alLMTOM NpaBa Ha TOBAPHbLIN
3HaK M 3HaK obcay:KMBaHUA»), a Takke cT. 21 3akoHa Pecnybaunkmn Benapych
oT 17 nonsa 2002 r. Ne 127-3 «O reorpadpuiecknx yKasaHusax» (Janee — 3aKoH
0 reorpaduyeckmnx yKkasaHmax).

B yKa3zaHHbIX 3aKOHOAATE/IbHbIX aKTaX, KOTOpble Bbille MO HOPUAMYECKOM
cune, Yem lpurkas OALL o perncTpaumm AOMeHHbIX MMEH, HET YNOMMHAHMA O Ta-
KoM crnocobe 3aluMTbl Kak nepefada NpaBa Ha agMWHUCTPUPOBaAHWE AOMEHa
npaBoobnagaTento. o HalleMy MHEHUIO, TAKOe MOJIOKEHME BELLEM HE BMOJHE
cornacyeTtca C NPMHUMNOM CUCTEMHOCTM M KOMMIEKCHOCTM MNPaBOBOro perysn-
POBaHWUA OOLLECTBEHHbIX OTHOWeHWM (cT.6 3arkoHa Pecnybnukm bBenapych
oT 17 ntonsa 2018 r. Ne 130-3 «O HopMaTHBHbIX MPaBOBbIX aKTax»), KOTOPbIN 0bs-
3aTenieH K cObBNOAeHNIO NPY MPOEKTUPOBAHMUIM TEKCTOB HOPMATUBHbIX MPaBOBbIX
akToB B Pecnybnuke benapyck. YTo 03Ha4YaeT 3TOT NPUHLIMAY

«B cnny cnuctemHoctn npasa, — otmedan B.C. HepcecAHu, — BCe BHOBb
yCTaHaBMBaeMble HOPMbI JO/KHbI ObITb HaANeKaLWMM 0OPa3oM COrnacoBaHbl
CO BCEW AEWCTBYIOLWEM CUCTEMOM HOPM, YTODbI 3aHATb B 3TOW CUCTEME CBOE
ocoboe MeCcToO M OCYLIECTBAATL COOTBETCTBYHOLLYKO PEryAATMBHO-MPABOBYHO
dyHKUMO» [3, €. 421]. Mo mHeHuo A.H. lNyrayésa, «CUCTEMHOCTb NPaBOBOro pe-
rYIMPOBaHWA, BEPOATHO, AO/XKHA WMCKOPEHWTb CYLLECTBYIOLWYIO “3aperyimpo-
BaHHOCTL” ODLECTBEHHbIX OTHOLLEHWK, BbIPA*KAtOLLYHOCA B MPUHATUM HOPMa-
TMBHbIX MPaBOBbIX aKTOB, KOTOPbLIE YaCTO HEe COr/1acyroTCA C NPUHATBIMKW paHee,
<...> BCTYMatoT C HUMM B MPOTMBOPEUMA, YTO, B CBOIO o4vepe/b, BEAET K MOCTOAH-
HOMY BHECEHMIO M3MEHEHMI M AOMNONHEHMUIN B HMX, AeCTabUIM3npyeT NpaBoBYHO
cuctemy» [4, c. 34-35]. O6 stom ke nmuweT I1.B. Conosbes [5, c. 130-131].

Ha Halw B3rns4, paccmaTprBaeMbll cnocob 3alMTbl UCKIOYUTENBHOMO
NpaBa ABAAETCA AOBO/bHO PaAMKaibHOM MEPOM, MOCKO/IbKY CnocobeH NoBeYb
ANA NpaBoHapylwuTena HebnaronpusaTHble NOCNEACTBUA B BUAE NMLLIEHWA NpaBa
aAMUHUCTPUPOBATb AOMEH (BnaaeTb AOMeHOM). o cyTh, pedb MaeT ob «oTo-
HpaHMM» AOMEHa M Nepeaaye NpaBa ero agMMHUCTPUPOBAHMA ero APYroMy n-
Ly. 34eCb YMeCTHO 06paTUTbCA K AOKTPUHAbHBIM MOMOKEHUAM O pasaeneHum
BCcex cnocoboB 3allmMTbl Ha Mepbl 3aLlLMTbl M MepPbl OTBETCTBEHHOCTK [6, €. 124-
128]. He BaaBanacb B NoAPOOHOCTU Hay4HOro Cropa O KPUTEPUAX TaKOro pasae-
NIEHUA, OTMETUM, YTO OAHWUM M3 HUX CUYMTAETCA «HaNMYMEe BHEIKBMBANTEHTHbLIX

119



MMYLLECTBEHHbIX NULWIEHWUM, XapaKTePHbIX A08 rParkAaHCKO-MpaBOBOM OTBET-
cTBeHHocTu» [7, c. 20]. Tak, no mHeHuto [1.H. Kapxanesa, «Mepbl OTBETCTBEHHO-
CTW BCErAa COnpsrKeHbl C NMLIEHMEM AeHer, Bellen, LeHHbIX bymar, MHOro MMmy-
LLEeCTBa; B Ka4eCTBE MNPUMEPOB 3TOr0 YNOMWMHAIOTCA yraaTta HeyCTOMKM, KOHPUC-
Kauma, BbiceneHune v ap.» [7, c. 20].

HeuTo noxorxkee Ha KOHPUCKALIMIO MMEET MECTO M B pacCMaTpMBaEMOM
HamK c/ydae, ¢ TOW NULb pasHULEN, YTo OObeKT KoHdUCKaLmm obpallaeTcs
B [OXO[, rocyJapcTsa, a «oTobpaHHbIM» AOMEH nepejaeTcd B MNo/ab3oBaHMe
noTepnesBLLIemy OT HapyLUEHMA UCKIOUYUTENbHbBIX NMPaB. M MOCKObKY 3TO Tak, CK-
Tyaums, NPW KOTOPOM Takaa Mepa OTBETCTBEHHOCTM MPeayCMOTPEHa Ha YPOBHE
aKTa 3aKOHOAATENbCTBA, HO HEe 3aKOHOAAaTeNbHbIX aKTOB (akToB BO/bLLEN tOPU-
[NYECKOM CUMbI), ABASAETCA HEMPUEMIEMOM. YCTPAaHUTL 3TOT HEA0CTaTOK B Mpa-
BOBOM PEry/IMpPOBaHMnN Tem Bosee BaxKHO, MOCKO/bKY, KaK yrKe Bblno OTMeYeHo,
cnocobbl 3alMTbl UCKAOYMTENBHBIX MPaB Ha CPeacTBa MHAMBUAyaNU3aLMm
npeaycmoTpeHsbl cT. 11 (obwme cnocobbl 3awmThl Npas) U cT. 989 'K Pecnybamkm
Benapych (cnocobbl 3aWMThl UCKAOYMTENBHBIX MPaB Ha BCE 0OBEKTbI MPOMbILL-
JIEHHOM CODCTBEHHOCTM), a TaKke cT. 29 3aKkoHa O TOBapPHbIX 3HaKax
M cT. 21 3aKoHa o reorpaduyeckmx ykasaHusax. CnegoaTenbHO, UMEHHO B HOpP-
Max YKasaHHbIX 3aKOHOB, MOCBALLEHHbIX 3allKMTe NpaB Ha cpeacTBa UHAMBMAOYA-
NM3auMn, WU AOSIKEH HAUTKM 3aKpenaeHne Takom A0NONHUTENbHBIN cNocob 3alim-
Thbl UCKAIOYMTENbHbBIX MPaB Kak npaBo TpeboBaTb UCKAOYEHMA AOMEHA, B KOTO-
POM CPeAcTBO WMHAMBMAYANM3ALMM UCMONb3YETCA HE3AKOHHO, U3 peecTpa A0-
MEHHbIX UMEH U (KMnKM) nepesadym npasa Ha agMUHUCTPUPOBAHME AOMEHa MNpa-
BoODONaAaTENtO CPeACTBA MHAMBUAYANU3ALMN.

CnncoK Ucnonb3oBaHHbIX UCTOYHUKOB

1. Pewenne BepxosHoro Cyaa Pecnybaukmn benapycs ot 15 gexkabpa 2008 r. // BepxoBHblit
Cyn Pecnybnukm  Benapycs : [cant]. — MwuHcKk, 2003-2024. - URL:
https://court.gov.by/special/ru/justice_rb/praktice/intell/tm/d4bb35a60acf59a3.html
(naTa obpalenua: 10.04.2024).

2. Pewenne BepxosHoro Cyaa Pecnybaunku benapych ot 7 uons 2021 r. Ne 1MTNN2162 //
BepxoBHbii Cypn, Pecnybnukm benapycb. @ [calT]. — MwuHck, 2003-2024. — URL:
https://court.gov.by/ru/justice_rb/praktice/intell/tm/11d15893852b4aff.html (nata
obpaueHus: 10.04.2024).

3. Hepcecanu, B. C. Obuan Teopus npasa 1 rocyaapctsa : ydebruk / B. C. HepcecaHu, —
M. : Hopma : MUHOPA-M, 2012. - 547 c.

4, Myraues, A. H. [lpaBoTBopuecKkuii npouecc : y4ebHO-METOAMYECKUI Komrieke /
A. H. Tyraues. — HoBononouk : MY, 2010. — 388 c.

120


https://court.gov.by/special/ru/justice_rb/praktice/intell/tm/d4bb35a60acf59a3.html
https://court.gov.by/ru/justice_rb/praktice/intell/tm/11d15893852b4aff.html

Conosbes, . B. CUCTEMHOCTb, KOMMAEKCHOCTb U CTabUbHOCTb B HOPMOTBOPYECKOM
neatensHoctn / M. B. Conosbes // BecTHMK MonoUKOTro rocyaapcTBEHHOTO YHUBEPCUTE-
Ta. Cepmna D, IKOHOMUYECKME U topuamyeckne Haykn. — 2013, — Ne 14, — C. 130-131.
CaTtnHa, 3. A. CoOTHOLIEHNE Mep OTBETCTBEHHOCTU M MEP 3alUMUTbl B FpakAaHCKOM Mpa-
Be Poccum / 3. A. CatuHa, H. A. Mearosa // MNpasoBas NoanTMKa U NpaBoBas KU3Hb. —
2018. —Ne 3. —C. 124-128.

Kapxanes, M. H. CooTHoWeHMe Mep 3alUTbl U Mep OTBETCTBEHHOCTM B IParkAaHCKOM
npase Poccuu : aBToped. Auc. ... Kand. opua,. Hayk : 12.00.03 / [1. H. Kapxanes ; Yp. roc.
topua,. akag. — Exkatepunbypr, 2003, - 22 c.

121



