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JIOBPOBOJIBHBIN OTKA3 OT COBEPIIEHUS NPECTYILIEHUS
N ET'O YI'OJIOBHO-ITPABOBOE 3HAYEHUE
E.B. bowykosa
BI'Y umenu I[1.M. MamepoBa, Pecriyonnka benapych

AHHOomayus. B cTaTbe paccMaTpMBaEeTCA Yro/I0BHO-NPaBoOBOE 3HaYeHne A06p0oB0OIbHOMO
OTKa3a OT CoBepLUEHUA NPECTYNAeHusA.

Knrouessble cnoea: npoTMBoaencTBME NPECTYNHOCTU, NPecTynieHne, 406pOBO/bHbIN OTKas,
OpraHM3aTop, UCNONHUTENb, NOACTPEKATEe b, MOCOBHMK, OpraHM30BaHHasA rpynna, NPecTynHas op-
raHusaums.

VYronoBHoe 3akoHOMATENLCTBO PecnyOnuku benapych He TONBKO ompenaesnser
Mepy HaKa3aHHs JIMLaM, COBEPIIUBIIMM NPECTYIUICHUS, HO TAKXKE CTPEMHUTCS MPEY-
MIPEUTh COBEPILIEHNE OOIIECTBEHHO OMACHBIX AestHUM. [l peanuzanuu 3a1a4u npe-
TYTIPEXKACHUS MPECTYITHOCTH OOJBIIIOE 3HAYCHHE MMEET MHCTUTYT JOOPOBOJIBHOIO
OTKa3za OT IpecTyruieHus. JJoOpOoBOJbHBINA OTKa3 OT COBEPILCHUS MPECTYIUICHUS SIB-
JIIETCSI CAMOCTOSITEIbHBIM MHCTUTYTOM YTOJIOBHOI'O MpaBa M TECHO CBS3aH C MHCTH-
TyTaMUd HEOKOHYEHHOTO MPECTYIUICHUS U COYYaCTHs B MPECTYILJICHUH.

OcHOBHOE Ha3Ha4YE€HUE TOOPOBOJBLHOIO OTKa3a — MPEAYIPEKICHUE U TIpeceye-
HUE TpecTyrieHus. TakuM 00pa3oM 3aKOHOJATENb, CTUMYJUPYS CBOECBPEMEHHBIN
OTKa3 JIUI[ OT MPECTYIUICHUS, HE JOMYyCKaeT HACTYIUICHUS OOIIECTBEHHO OMAaCHBIX
MOCJIEICTBUNA. AKTYallbHOCTh JAHHOW TE€MbI COCTOUT B TOM, HAJIMYKME B YTOJIOBHOM
3aKOHOJIATEILCTBE MHCTUTYTA JIOOPOBOJIBHOTO OTKa3a OT MPECTYIUICHUS MPU3BAHO
CTUMYJIMPOBATh IPAaBOMEPHOE MOBEACHUE T'PAXKJaH OCPEICTBOM YCTAHOBICHUS JIS
HUX MTPABOBOM BO3MOKHOCTH OTKAa3aThCs OT JOBEACHUS MMPECTYIIEHUS 10 KOHIIA U HE
OBITH MPUBJICYCHHBIM K YTOJIOBHOM OTBETCTBEHHOCTH. lIpaBmiibHas kBaiudukaims
Ciiy4aeB JOOPOBOJBHOTO OTKa3a OT MPECTYIICHUS Ha MPAKTUKE OYEeHb BaXKHA, TaK
KaK MO3BOJISIET JOCTUYb MPEAYyNPEAUTENBHON IEIN YrOJIOBHOTO 3aKOHOJATEIbCTBA
0e3 MPUMEHEHHS YrOJIOBHOTO MpUHYXAcHUA. [{enbio MaHHOTO uccle0BaHusl SIBJIS-
€TCs aHAJIU3 OCOOCHHOCTEW MHCTUTYTa NOOPOBOJILHOTO OTKa3a OT COBEPIICHUS Tpe-
CTYIUICHUSI U €T0 YTOJIOBHO-IIPABOBOTO 3HAYEHUS, BBISIBJICHUE MPOOJIEM MpU 100pO-
BOJILHOM OTKa3€ OT MPECTYIUICHUS U TMPEAJIOKEHUSI IO UX PEIICHUTO.

Marepuaj u MeToabl Hccie0BaHusI. MaTepuaaoM HUCCIIeIOBaHUS SBIISIOTCS
HOpPMaTHBHBIC MpaBoBbie akThl PecnyOnuku benapych, peryiaupyromime BOMPOCHI
T0OpPOBOJILHOTO OTKa3a OT MPeCTyIUIeHHs. TeopeTnueckyto OCHOBY COCTaBWIM pabo-
ThI YYEHBIX B 00JIACTH YTOJIOBHOTO IpaBa, MOCBSIIEHHBIE pacCMaTpPUBAaEMO mpooJie-
MaTHKE.

[Tpu mpoBeneHnn uccienoBanusi ObUTH UCTIONB30BAHbBI OOIEHAYYHBIE METO/IBI
UCCIICIOBAHMS, @ TAKXKE PAJl YaCTHO-HAYYHBIX METOJOB IMO3HAHUS: CPABHUTEIBHO-
MIPABOBOM, ONUCATEIIbHO-aHATUTHYECKU, METOJI CHCTEMHO-CTPYKTYPHOT'O aHAJIN3a.

Pe3yabTarbl m ux o0cyxneHue. B coorBerctBum ¢ 4. 1 cr. 15 YronoBHoro
konekca PecniyGnuku benapyceh (nanee — YK) 100poBOJIBEHBIM OTKAa30M OT MPECTYII-
JIEHUsI TIPU3HAETCS MPEKpAIICHUE JUIOM MPUTOTOBUTEIBHBIX NEUCTBUN JHOO TIpe-
KpallleHUe JeUCTBUS WK 0e31eiCTBHSI, HEMOCPEICTBEHHO HAIIPaBJICHHBIX HA COBEP-
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HIEHUE NPECTYIUICHHS], €CIIU JINLO CO3HABAJIO BO3MOYKHOCTh JOBEIACHUS IMPECTYIUIE-
HUS 10 KoHma [1].

[TonsiTe TOOPOBOJIBHBIN OTKA3 OT MPECTYIUIEHUS MPEAINOIaraeT OCyIecTBIe-
HUE TaKOro OTKa3a JOOPOBOJIBHO, IO BHYTPEHHUM YOSKICHHSIM, 0€3 MPUHYKICHUS
CO CTOPOHBI JIPYTHX JIMI[, @ TaKXE€ MPU OTCYTCTBUU MPEMSITCTBUU IJisl JOBEICHUS
MPECTYIIEHUS O KOHIIA.

[Tpu 3TOM IO UMENO (PAKTUYECKYIO BO3ZMOXKHOCTh 3aBEPIIMTh HAYaTOE Ipe-
CTYIUIEHUE, HUYTO U HUKTO HE MPEMATCTBOBAJT €EMY B 3TOM.

[Ipu npuHATHM TUIOM pelieHus 00 0TKa3e COBEPIICHHS MPECTYIICHUs] HE0O0-
XOJIMMO YYUTHIBaTh JIBa YCJIOBHS: OTCYTCTBUE (PU3MUECKOTO M MCUXUYECKOTO MpU-
HY>KJICHUS, OTCYTCTBUE BHEIIHUX OOCTOSITENBCTB, KOTOPBIC JIejanu Obl HEBO3MOXK-
HBIM JOBEACHUE MPECTYIUICHUS O KOHIIA.

VYcTaHOBIEHHOE B YTOJIOBHOM 3aKOHE OIpe/iesieHue J00POBOJIBLHOTO OTKa3a OT
MPECTYIUICHUS MO3BOJSET TOBOPUTH O TOM, YTO B CBS3U C MPEKpaIIEHUEM JIUIIOM
MIPOTUBOIPABHOM JIESITEILHOCTH, OHA TEPSIET XapaKTep MPUTrOTOBJICHUS K MPECTyILIe-
HUIO WJIW TOKYIIICHHUS Ha mpecTyruieHne. Ecnu aeicTBUs, HallpaBlICHHbIE HA COBEP-
IIEHUE MPECTYIUICHUs, ObUIU JOOPOBOILHO MPEKpAIIEHbI, TO B TAKUX JACHCTBUSIX OT-
CYTCTBYIOT PHU3HAKH COCTaBAa MPECTYIICHHUS], a CAMO JIESIHUE UCKIIIOYAET YTOJOBHYIO
OTBETCTBEHHOCT.

[ToctanoBnennem Ilnenyma BepxoBnoro Cyna PecnyOnuku bemapych ot
28.09.2006 Ne 8 «O mpakThKe MOCTAHOBJIEHHUS CyJaMU ONpPaBIATEIbHBIX IPUTOBO-
POB» OMPENEIICHO, YTO COCTAB MPECTYIUICHUS TAKXKE OTCYTCTBYET, €CJIA YCTAHOBIICHBI
npeaycMoTpeHHble riaaBoit 6 YK o6cTosTenbecTBa, UCKITI0YAIOIIMe MPEeCTyTHOCTh Jie-
SIHUSI, @ PABHO, €CIIM UMEJI MECTO JOOPOBOJIbHBIN OTKa3 OT COBEPIICHUS MPECTyILIe-
Hus (1. 4) [2].

J1oOpOBOJIbHBIN OTKa3 COYYAaCTHUKOB OT JOBEACHHS MPECTYIUICHUS J0 KOHIIA
uMeeT crnerupuyeckue 0COOEHHOCTH, KOTOPbIE OMPENEsOTCs 0COOCHHOCTIMU WH-
CTUTYTa COy4YacTHS.

Ecau oT coBMeCTHOM MPECTyMHOM JIESITEIbHOCTH JOOPOBOJIBLHO OTKA3bIBAIOTCS
BCE COYYAaCTHUKH, TO OHU OCBOOOXKJIAIOTCSI OT OTBETCTBEHHOCTH 3a MPEANOoaraeMoe
MPECTYIUICHUE U HE MOTYT HECTU OTBETCTBEHHOCTh 32 y>K€ COBEPILICHHbIC ACHCTBUS,
€CJIM B HUX HE yCMaTPUBAETCS COCTAB MHOTO MPECTYIICHHUS.

Cornacho 4. 2 ct. 15 YK nesiHue, B OTHOLIEHUH KOTOPOTO OCYILECTBIICH J100-
POBOJIbHBIN OTKa3, HE BJIEUET YTOJIOBHON OTBETCTBEHHOCTH. JIWI10, JOOPOBOJIBLHO OT-
Ka3aBIIeecs OT JOBEACHUS MPECTYIUIEHUS 10 KOHIIA, MOJJIEKUT YrOJOBHOW OTBET-
CTBEHHOCTH JIUIIIb B TOM ClIy4ae, eciii (PaKTHUECKH COBEPIICHHOE UM JESHUE COIep-
KUT MPU3HAKH UHOTO TIPECTYIICHUS.

[Ipu ycranoBieHnH TOOPOBOJIBHOCTUA OTKa3a OT COBEPINEHUS MPECTYIUICHHUS
HEO0OXOAMMO TIIATEIHHBIM 00pa30M MPOAHATM3UPOBATH BCE 0OCTOSTEIHCTBA IO Je-
JIy, 4TO MO3BOJIUT MPUHITH OOBEKTUBHOE pelIeHHEe 00 OCBOOOXKACHUH OT YTOJIOBHOU
OTBETCTBEHHOCTH.

OObeKTUBHASI CTOpOHA JOOPOBOJIBHOIO OTKa3a OT MPECTYIJIEHUS COCTOUT B
TOOpPOBOJILHOM M OKOHYATEJIbHOM MpPEKpaIllleHUH MPecTynHbIX AehcTBuil. CyObek-
THUBHAsl CTOPOHA 100POBOJIBLHOTO OTKa3a OT MPECTYIUICHUSI XapaKTepU3yeTcs TEM, UTO
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JU10, JOOPOBOJBLHO U OKOHYATENIbHO OTKA3aBIlEecs OT MPECTYIJIEHUs, CO3HAET BO3-
MOHOCTb JJOBEJICHUS JICSIHUS IO KOHIIA.

Tak, B 1. 9 IloctanoBnenus Ilmenyma BepxoBaoro Cynma Pecny6iauku bena-
pychb oT 27.09.2012 Ne 7 «O cyneOHOI ITpaKTHKE I10 JIeJIaM O MPECTYIUICHUIX IIPOTUB
ITOJIOBOM HEIIPHMKOCHOBEHHOCTH HIIM IOJIOBOKM c¢BOOOMBI (CT. cT. 166-170 YK)» ompe-
JICTICHO, YTO JTOOPOBOJBHBIA OTKA3 OT MPECTYIUICHHWS] MOXET UMETh MECTO JIWIIb B
TOM CJIy4ae, €CJIM JIMIO MPU HAIMYUU U OCO3HAHUM BO3MOKHOCTH MPOJO0JKATH Mpe-
CTyIUIEHHE TOOPOBOJIBHO U MOJHOCTBIO OTKAa3ajoCch OT €ro coBepiieHus. He moxer
OBITh TIPU3HAH JOOPOBOJBHBIM OTKa3 OT MPECTYIUICHUS, BBI3BAHHBIA OOCTOSITEINb-
CTBaMHM, HE 3aBHUCSIIMMH OT OOBHHSIEMOTrO (B YACTHOCTH, aKTUBHOE COMPOTUBIICHUE
NOTepIeBIlIel, BMEIIATEIbCTBO TPETHUX JIUI, OTCYTCTBUE (DU3HOJOTUYECKON CIIO-
COOHOCTH K ITOJIOBOMY aKTy) [3].

Crnengyer OTMETUTh, YTO MPU AOOPOBOJBLHOM OTKA3€ HCHOJHUTENS BOIPOC O
€ro OTBETCTBEHHOCTH PEMIAETCS B COOTBETCTBUU € 4. 2 cT. 15 YK, HO oTKa3 ucnon-
HUTEJIA OT MPOJOKEHUS HA4YaTOW MPECTYNMHOM JEATEeIbHOCTH HE OCBOOOXKIAET OT
OTBETCTBEHHOCTH JAPYTUX COYYACTHUKOB.

Cornacno 4. 3 cT. 15 YK 100poBOJIbHBIN 0TKa3 OpraHu3atopa (pyKOBOIUTEIIS)
MPECTYIUICHUS WU TOJACTPEKATENsl UCKIIIOYAET YrOJIOBHYIO OTBETCTBEHHOCTH, €CJIH
ATH JUIA TPEAOTBPATHIIM COBEPIICHUE TPECTYTICHHUS.

[Ipu 3TOM OpraHuzaTop W MOJCTpPEKaTedb 00sS3aHbI MPEANPUHSATH AKTHUBHBIC
NEUCTBUS U1l IPEIOTBPAILICHHS IPECTYIUICHUS U HE MOTYT OTPAHUYHUTHCS MPOCTHIM
BO3JIEP/KAHUEM OT HNPOJOJKEHUS TPECTYTUICHUSI.

Hampumep, OHM NOJKHBI MyTEM AKTHUBHBIX JIEUCTBHUM (YrOBOpPOB, COBETOB,
yOexxeHui u Jp.) 1oOUThCS OTKa3a OT COBEPIICHUS MPECTYIUICHUS UCTIOTHUTEIIEM.
B takom ciydyae ux noBeneHue OyaeT pacCMaTpUBaThCs Kak JI0OpOBOJIBHBIN OTKA3 OT
MPECTYIUIEHUS, UCKITIOYAIOIIHNI YTOJIOBHYKO OTBETCTBEHHOCTb.

Ecmu ux neiictBus He MPUBEIM K MPEJOTBPAILIEHUIO MPECTYIUICHUS, TO MPUHSITHIC
MU MEPbI MOTYT OBITh MMPU3HAHBI CMATYAOIIMMU 00cTOsITENIbcTBAMHU (4. 3 T. 15 VK).

B cootBercTBUH € 4. 4 cT. 15 YK 106poBOiBbHBIN 0TKa3 TOCOOHUKA UCKIIOYAET
YTOJIOBHYIO OTBETCTBEHHOCTh, €CJIM JIUIIO 10 OKOHYAHUS UCTIOJHUTENIEM MPECTyILIe-
HUSI OTKAXET €My B 3apaHee 0OCIaHHOM COJICMCTBUU WM YCTPAHUT PE3YJIbTAThl YKe
OKAa3aHHOU TTOMOIIIHU.

Cnenyer oOpatuTh BHUMaHue, uto YK He omnpenenser, KakuM JOJKEH ObITh
TO0OPOBOJILHBIN OTKAa3 MOCOOHMKA, €CIM OH COJECHCTBOBAJ COBEPIIECHUIO MPECTYyILIe-
HUS TIPEJOCTABJICHUEM WHGOpPMAIINK, YKa3aHUSIMH, COBETaMH (MHTEJUICKTYaJIbHOE
IMOCOOHUYECTBO).

[IpencraBnsercs, uro HopMa 4. 3 ¢T. 15 YK MoxkeT ObITh MCHOJIb30BaHA U B
OTHOIIEHUHU TTOCOOHUKA MPU MHTEJUIEKTYaIbHOM MOCOOHUYECTBE.

[Tnenym BepxoBnoro Cyna Pecnybnuku benapycos B . 1 [locranoBienus ot
25.09.2003 Ne 9 «O cyneOHOI MpakTHKE MO JAejiaM O MPECTYIUICHUSX, CBSI3aHHBIX C
CO3/IaHUEM U JEATEIbHOCThIO OPTraHW30BaHHBIX I'PYIIN, OaH/ U MPECTYMHBIX OpraHu-
3aIui» YKa3bIBa€T, UTO COBEPIICHUE MPECTYIUICHUH OpraHW30BAaHHBIMU TPYIIIIAMHU,
O0aHgaM{ U TPECTYIHBIMU OpPraHU3AIUsMU SBJISETCS HamOoJiee OnacHou ¢opmoit
npectynHocTd. [loaToMy BcecTopoHHEe, MOTHOE U 0OBEKTUBHOE HCCIIe0BaHUE 00CTO-
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STEJILCTB MPH PACCMOTPEHUU JIeTT JTAHHOM KaTEropuH, YCTAaHOBJIEHHUE POJIM U CTETICHU
YYacTHsl B COBEPIICHHBIX MPECTYIUICHUSIX KaXI0TO YYaCTHHKA MPECTYMHBIX (HOPMHUPO-
BaHUM, BBISICHEHUE MPUYUH U YCIOBUIA, CIIOCOOCTBOBABIINX WX CO3JAHUIO U IEATEIHHO-
CTH, SIBJISIFOTCS BAKHBIM YCJIOBHEM MOCTAHOBJICHHUS ITPABOCYIHOTO MpUTroBopa [4].

OmHako, HeOOXOUMO OTMETHTD, YTO YTOJIOBHBIM 3aKOHOM HE PErJIaMeHTHUPYETCS
cnemuduka 100pOBOJILHOTO OTKAa3a B OPraHW30BAHHOW TPYIIIE W MPECTYITHON OpraHu-
3allid, YTO BBI3BIBAET ONPEACIICHHBIC CII0KHOCTU B PAKTUUECKOM EATEILHOCTH.

Ecau coucnomHUTENI0 B IPYMIIE JIUIT IS T0OPOBOJBHOTO OTKa3a OT JOBEACHUS
IPECTYIUICHUS 10 KOHIIA JOCTATOYHO MPEKPATUTh CBOE yYacTHE B COBEPIICHUU IIpe-
CTYIUICHUS, TO UCIIOJIHUTENIO B TPYIINE JUII IO MPEIBAPUTEILHOMY CTOBOPY WJIH Op-
TaHW30BAaHHON TPyIIe HEOOXOIUMO MPEAOTBPATUTh JOBEJACHUE IMPECTYIUICHUS 0
KOHIIA JIPYTUMH YYaCTHHUKAMH TPYMIbI, HE JOMYCTHUB HACTYILJIEHUS OOIIECCTBEHHO
OTIACHBIX MMOCIIC/ICTBUIA.

3axiodyenue. Takum o0pa3oM, MPaBOOXPAHUTEIbHBIE OpPTraHbl JOJDKHBI HC-
M0JIb30BaTh HOPMBI O TOOPOBOJILHOM OTKAa3€ OT COBEPIICHUS MPECTYIJICHUS B Kaye-
CTBE€ Ba)XXHOM MPAaBOBOM OCHOBBHI MPU OCYIIECTBICHUU ACATEIBHOCTU MO MpEeayIpe-
KIECHUIO TPECTYymHOCTU. JOOpOBOJIbBHBIM OTKa3 OT COBEPUICHUS MPECTYIUICHUS
MIPEOCTABIISAET BOBMOXKHOCTD JIUILY, OTKAa3aBIIEMYCSl OT COBEPIICHUS MPECTYIUICHMUS,
n30eXaTh YroJIOBHH OTBETCTBEHHOCTH. Oco00€ yrojgoBHO-MPABOBOE 3HAYCHUE J00-
POBOJIBHBIN OTKa3 OT MPECTYIICHUS UMEET MPU MPEAYNPEKIESHUU TPYIIOBBIX Tpe-
CTYIUICHUH, HE JOIMYCKasi HACTYIUJICHUSI OOLIECTBEHHO OMACHBIX MOCIEACTBUM.

OpHako yrojJOBHBIM 3aKOHOM HE perjaMeHTUpyeTcs crenuduka 100poBOIb-
HOI'0 OTKa3a B OpraHU30BaHHOM IPyIIe U MPECTYMHON OpraHu3allvu, BbI3bIBAs OIpe-
JICJICHHBIE CJI0KHOCTH. J{J1s1 yCTpaHeHHs IPOTUBOPEUUiA U OITMOOK B CJIEICTBEHHON U
CyleOHOM NEesATEeIbHOCTH 1EJIeCO00pa3HO 3aKOHOJATENBHO YPEryJIupOBaTh BOMPOCHI
T0OpPOBOJILHOTO OTKA3a B OPraHM30BAHHOM IPYIINE U MPECTYIMHONW OpTraHU3aIliH.
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