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YK 347.965.11 (476)
AJIBOKATCKASI TAMHA KAK HEOBXO/JIUMOE YCJIOBHUE
AEATEJIBHOCTHU AJIBOKATA
C.P. IlInakos, A.H. Cagponos
BI'Y umenu [1.M. MamepoBa, Pecniyonuka benapych

AHHOmauyus. B cTaTtbe aHaIM3MpPYeTCA NOHATUE «aZBOKATCKan TaliHa», ee po/ib BO B3aUMO-
OTHOLLEHMAX MENXKAY afBOKATOM M K/NIMEHTOM, YC/IOBUA HAYaNa M OKOHYAHWUA OEeNCTBUA afBOKAT-
CKOW TalHbl BO BpemeHw. MpesiorKeHbl Mepbl MO COBEPLUEHCTBOBAHMIO 3aKOHOAaTeNbCTBA 06 aa-
BOKaType.

Kntoueesble cnoea: KOHOUAEHUMANBHOCTD, aABOKATCKAn TallHa, aflBOKATCKaA AeATeNbHOCTb.

JloBepuTenpHBIE OTHOLIEHUS MEXIY aJBOKATOM U KJIMEHTOM SIBIIAKOTCS OCHO-
BOM OKazaHUsl MPOPECCHOHAIBHON FOPUINYECKON MOMOIIM KIUEHTY. AJIBOKATCKas
TallHa BBICTYIAET TapaHTHEH, Ojarogapsi KOTOPO aJBOKATy TOBEPSETCS KIMECHTOM
nuyHasg uHopMmanus. [loaToMy Bceryia akTyajabHBIM SIBJISIETCSI COBEPIICHCTBOBAHUE
3aKOHOJATEILCTBA 00 aJBOKAType C IIEJIbI0 MOJHOTO oOecreueHusl CoOMOACHUS al-
BOKATCKOM TaWHBI U 3aIIMTHl MHTEPECOB KJIMEHTA U aJBOKATa.
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Ilenp pabGoThI COCTOMT B TOM, YTOOBI OXapaKTEpPHU30BaTh POJIb AJIBOKATCKON
TaliHbl BO B3aUMOOTHOULICHUSX MEXIY aJBOKAaTOM M KIMEHTOM, IPOaHAJIM3UPOBATh
MIOHSITUE «aJBOKATCKas TailHa», NPEIJIOKUTh MEPHI 10 COBEPILIEHCTBOBAHUIO 3aKOHO-
JaTenbCTBa 00 aJBOKaType.

Martepuas u mMeroabl. B kauecTBe MpaBOBOl OCHOBBI MCCIEAOBAHUS OBLIU
UCIoNb30BaHbl 3akoH PecnyOinku benapycs «O0 agBokatype ¥ aJBOKATCKOW Jes-
TenbHOCTH B Pecniybmuke benapychby, [IpaBuia npodeccuoHanbHOM 3TUKH aJBOKATA.

B kadecTBe OCHOBHOI'O METOAA MCCIEAOBaHUS ObUI BHIOpAH METOJ aHaIu3a
HOpMaTUBHO-IIPaBOBOM 0a3bl B cpepe agBOKATCKOM aestenbHocTH B PecnyOnuke be-
Japych.

PesyabTraTrel M ux o0cy:kaenme. OO053aHHOCTH aJBOKAaTa IO COXPAHEHUIO
KOH(UACHIINAIBLHOCTH SIBIISIETCS OJTHOM M3 Haubosee AeNMKATHBIX 00l1acTell B OTHO-
IIEHUAX MEX]Y aJBOKaTOM M KJIMEHTOM. UT0OBI 3(p(EKTUBHO MPEJCTABIATH CBOETO
KJIMEHTA, aJIBOKAT JIOJKEH OBITh O3HAKOMIIEH CO BCEMHU (paKTaMH, COCTABIISIOIIUMHU
MO3ULIMI0 KJIMEHTA, M0 IOBEpEHHOMY eMy Aeny. Kpyr cBeneHuii, HEOOXOuMBbI aj-
BOKATY JIJIsl OCYIIECTBIICHHS €r0 AESTENbHOCTH, TPYJAHO OTPAHUYUTH. 3AKOHOJATENb-
ctBo PecnyOnuku benapych gaeT ciepyroliee onpeeleHUue aJBOKaTCKON TalHbI —
«CBEACHMS O BOMPOCAX, 0 KOTOPBIM KJIMEHT O0paTHIICA 3a IOPUAUUYECKON TOMOLIBIO,
CYyTh KOHCYJbTallui, pa3bsiCHEHUH, CHPABOK, MOJYYEHHBIX KIMEHTOM OT aJBOKATa,
CBEJICHUS O JUYHOM >KM3HU KJIMEHTa, UHPOpMaLKs, OJydeHHAasl OT KIUeHTa, 00 00-
CTOSITEJIBCTBAX COBEPIICHUS NPECTYIUIEHUS IO YTOJOBHOMY Iy, 110 KOTOPOMY a-
BOKAaT OCYUIECTBIIST 3aLUTY MpaB, CBOOOJ U MHTEPECOB KIMEHTA, a TAK)XKE CBEACHUS,
COCTABIISIFOIIME KOMMEPUECKYIO TaliHy KiueHTa» [1].

JloBepuTenb OXHUAAET, YTO JJAaHHBIE, KOTOPbIE OH MPEAOCTAaBUT aJBOKaTy, Oy-
AyT paccMaTpUBaThCsl KOH(PUIEHIUAIBHO, MHAaYE HE MOXKET OBITh U PEYd O JOBEpH-
TEJBHBIX OTHOLIEHUSAX MEXIY aJBOKATOM M KJIMEHTOM. Mcxons U3 onpexneseHus aj-
BOKATCKOM TaiiHbl, MOMEHTOM €€ MOSIBJICHUSI CUUTAETCS oOpalieHrue K aJBOKaTy 3a
IOPUMYECKON MOMOIIBIO, AK€ €CIU 3TO HE MPUBEIO K JajJbHEHIIEMY COTpYIHUYE-
ctBy. OHaKo, MO HaNIEMy MHEHWIO, MOMEHT IOSIBJICHHS aJIBOKATCKOW TaWHBI J10JI-
’KEH HACTYNUTh MOCIE Pa3bICHEHUS aJIBOKATOM MOTEHLUHUAIBHOMY KIMEHTY B KaKUX
ClIy4asix aJIBOKaT JI0JKEH OyJIeT PacKpbITh JOBEPEHHYIO €My MH(OpMaLHIO.

TailHa kIMEeHTa TpH OOpallEeHUMH 33 OPUAMYECKON MOMOIIBIO 3allMIlIEHa
BaBOIHE. C 0JHOI CTOPOHBI, TpohecCHOHANIbHAS ATUKA a/IBOKAaTa O0s3yeT ajBoKaTa
XpaHuTh TaiiHy. C JIpyroil CTOPOHBI, TOCYAAPCTBO 3aCTaBISIET COOCTBEHHBIE OpPIaHBI
IPOSIBJISITH CHIEP’KAHHOCTh, O0S3bIBAET MX COOJIOJAaTh O0S3aHHOCTh aJBOKATa IO CO-
omonienuto koHpunenmanbHocTH. B cT. 16 3akona Pecriybnuku benapyces «O06 anBo-
KaType U aJBOKATCKOM AesTenbHOCTH B PecmyOnuke bemapych» 3akperuisiercsi, 4ro
«uH(pOopMaIus, COCTABIISAIONIAs aIBOKATCKYIO TailHy, HE MOXKET OBITh MOJIyuyeHa OT ajl-
BOKAaTa, a TAK)XE CTAXEPOB M MOMOLIHUKOB aJJBOKaTa U MCIOJIb30BaHA B KAUYECTBE J10-
Ka3aTeJIbCTB B YTOJIOBHOM, I'PaX/IaHCKOM, XO3SIICTBEHHOM U aIMUHUCTPATUBHOM TIPO-
neccax». Takke B 3TOM CTaThe yKa3aHO, YTO «aJBOKAT, CTAXXEPhl U MOMOIHUKH aJIBO-
KaTa He MOTYT OBbITh JIONPOIICHbI B KaueCcTBE CBUAETENEH 00 0OCTOATENbCTBAX, CO-
CTaBJIAIOIIMX aJIBOKATCKYIO TailHy, a TOCY/IapCTBEHHbIE OPTaHbl U MHbIE OPraHU3AIUU
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HE BIIpaBe UCTPEOOBATh, U3bIMATh U MHBIM OOPA30M MOJy4YaTh Yy aJBOKATa, CTakepa U
MIOMOIITHHKA a/IBOKaTa MHPOPMAIIHIO, COCTABIISIONIYIO aIBOKATCKYIO TaliHy» [1].

JleiicTBytomee 3akoHoAaTeIbCTBO Pecybnuku benapychk B onpeneneHHoi mepe
CIOCOOCTBYET 3aIIMTE aJBOKATCKON TalHbI OT HE3aKOHHOI'O BMEIIATEIbCTBA TPETHUX
mur. OgHAaKo0 HOPMBI YTOJIOBHO-TIpOIECCYalbHOTO Koaekca Pecrrybmku bemapych He
YUUTBHIBAIOT OCOOEHHOCTH MPABOBOI'O PEKMMa aJBOKATCKOW TallHBI, yCTaHOBJICHHBIE
3akonoMm PecnyOnmuku benapyces «O0 anBokaType W aaBOKAaTCKOW JEATEIBHOCTH B
PecriyOnuke benapycey, npesxkiie Bcero B Clydasx U3bATHS JOKYMEHTOB U3 aJBOKAT-
CKUX TIPOU3BOJICTB (JI0ChE) MPU MPOU3BOJICTBE CIECACTBEHHBIX JICUCTBUN B TOMEIICHU-
X aJJBOKaTCKUX 00pa30BaHUM U KOJUJIETUM aJJBOKATOB, a TAK¥Ke MPHU JOMPOCE JIULI, KO-
TOPBIM CBEJECHUS, OTHOCSIIUECS K YTOJIOBHOMY JI€Ny, CTAJIM U3BECTHBI B CBSI3H C HX
y4acTHEM B MPOU3BOJICTBE M0 JAHHOMY JEJIy B KaUeCTBE 3allluTHUKA [2, c. 157].

[IpaBuna npodeccnoHaIbHONM ITUKM aJBOKAaTa IJIACST: «aJBOKAT MOXET pac-
KPBITh JIOBEPEHHYIO KIIMEHTOM MH(OpMaLIMIO B 00bEME, KOTOPBIA OH CUUTAET 00OCHO-
BaHHO HEOOXOAUMBIM, €CIIH PACKPBITHE TaKOW MH(OPMAIUK HEOOXOIUMO I OKa3aHUS
opuaMdeckoi momouw» [3]. B nomnonHeHne Kk ’TOMy MOJI0KEHUIO CUUTAEM IIeJ1ec000-
pa3HO BBECTU MOHATUE «COKPBITHE aJBOKATCKOM TalHbD) — 3TO HEpa3IJIAIEHHUE aJBOKA-
TOM KOH(PHUACHIMAIBHOW MH(POPMALIMK KIUEHTA, CTaBIIEH M3BECTHOW a/IBOKATy B XOJI€
OKa3aHMsl FOPUINYECKON TOMOIIM, B OTHOILIEHUN KOTOPOH y aJBOKaTa UIMEETCSI OCHOBA-
HUE T0J1araTh, 4YTo €€ pa3riialieHne MOTJIo Obl MPUBECTH K TOJOKUTEILHOMY pe3yJbTa-
Ty IO JIEJTy, HO KOTOPYIO KJIMEHT, B CUILY JINUHBIX IIPUYUH, HE ITO3BOJISIET Pa3IJIaCUTh.

B Tex cuTyanmsax, KOrna «aJBOKaT MOXKET PaCKPbITh JOBEPEHHYIO KIMEHTOM
MH(GOPMALIMIO C €r0 COIJIacUs» HY>KHO JIONOJHUTh «WJIM COTJIacHsl MpaBOIpEeEeMHUKA
KJIMEHTA, 3aKOHHOTO MPEICTABUTENs KIMEHTa, a TakXe JIMKBUIATOpPA KIIMEHTa-
FOPUINYECKOTO JIULIAY.

[TpaBuiia mpodeccnoHanbHOM 3TUKK aJIBOKATa yKa3bIBalOT, YTO «aJBOKAT MO-
KET PACKPBITH JTOBEPEHHYIO KJIMEHTOM HH(POPMALIMIO B 00bEME, KOTOPBI OH CUUTAET
000CHOBaHHO HEOOXOJIUMBIM, B CIy4asiX MPOBEACHUS KOHCYJIbTAlUUN C APYTUMH aj-
BOKAaTaMH, €CJIM KJIMEHT HE BO3PAKAET IPOTUB TaKUX KOHCyibTauuii» [3]. [lonaraem,
B JIaHHOM CJTy4ae CJIeyeT JAOMOJHUTh HOPMY O TOM, UTO HE PacCIpOCTPaHSAIOTCs 005-
3aTEeNIbCTBA MO COXPAHEHUIO aJIBOKATCKOM TaillHbI B 00bEME, HEOOXOAMMOM ISl OKa-
3aHMS FOPUIMYECKON MOMOUIM B OTHOILEHUH JIHLI, 00pabaThIBalOIIMX AaHHBIE (apXu-
BUPOBAHUE, XpPaHEHUE, 3aIUTY) Ha HOCUTEIIE.

[TpaBuiia npoeccroHaIbHOM ATUKH AOMYCKAIOT pa3riallleHue TakKe B Cllydae
00OCHOBaHUS MMO3ULIUHU aJBOKAaTa MPHU PEIICHUHU CIIOpa MEXAY HUM U KIIMEHTOM JIM00
00OCHOBaHUS JIMYHOM 3alllUTHI MO JIedy, BO30YKJIEHHOMY MPOTHUB HEr0 U OCHOBAH-
HOMY Ha JIECTBUAX, B KOTOPBIX IPUHUMAJ YYaCTUE KIUEHT.

JloroBop Ha oka3zaHUE IOPUINYECKON MOMOIIU JOKEH COJAepKaTh 00s3aTeNb-
CTBO O B3aUMHOW KOH(PUACHIHAIBHOCTH. O0513aTebCTBO O KOH(DUICHIIUATEHOCTH CO
CTOPOHBI KJIMEHTa OyJIeT 03HayaTh 3allUTy UHTEJUIEKTyaIbHOW COOCTBEHHOCTH aBO-
KaTa, 00s3aTENbCTBO HAJaraeT Ha KJIMEHTa CYIIECTBEHHbIE OTPaHMYEHHUS HA €€ HC-
MOJIb30BAHUE.

AJIBOKaTCKas TaifHa JOJDKHA UMETh 000I0IHOE JIecTBUE: oOeperaTh Kak ajaBo-
KaTa, TaK U KIIMEHTA. PaCKppITHE aIBOKATCKOM TaWHBI, 110 HAILEMY MHEHUIO, JOJKHO
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3aIlMIIATh, IPEXK/IE BCEro, aJBOKATa, 3 B HEKOTOPHIX CIy4asiX U JUIsl 3alIUThl KIMEHTA
(cMsiTYeHHME TIPUTOBOpA WM €CIIM ATO OyJEeT CHOCOOCTBOBATH JOKA3aTEIIbCTBY
HEBMEHSEMOCTH KIIMCHTA).

[Ipu B3auMOJICHCTBUY aJIBOKATa C TOCYJJAPCTBEHHBIMU CEKPETAMU aJIBOKATCKAs
TaifHa JT0JKHA mproOpeTaTh 0coObIi cTaTyc. ABOKATCKas TailHa TOTAa JI0JKHA SIB-
JSATHCSI BOIIPOCOM OOIIECTBEHHOTO MOPSIAKA.

Ecnau xnueHTOM ajBoKaTa SIBISETCS IOPUAUYECKOE JUI0, TO CaMO IOpUIuYe-
CKOE JIMIIO SIBJISIETCSl 00J1ajaTeneM U pacnopsiauTeneM TaitHel. KonpuaeHmanbHOCTh
BCerja J0JKHA ObITh oOeclieyeHa OT UMEHHU KIMEHTa-IOpUANYECKOro JUIa, KOTOpPOoe
Ha 3aKOHHBIX OCHOBAHMSIX MPEJICTABIISAECT B OTHOUICHUSX C aJIBOKATOM €ro 3aKOHHBIN
Ha JaHHBIA MOMEHT IPEJICTaBUTEIIb.

B o0co0pix ciiydasx, KOrjla B OTHOIICHUU IOPUIUYECKOTO JHUIA MPOBOJAUTCS
npoleaypa JIUKBUAJAIMU, HaA3HAYCHHBIH JIMKBUJIATOP MOXKET TaKKe OCBOOOIUTH a-
BOKaTa OT 00s3aHHOCTU XPaHUTh TalHY.

O0s13aTEIBCTBO MO COXPAHEHUIO aJIBOKATCKOM TalHBI HE JOJIKHO MPEKpaIiaTh-
Csl aJIBOKaTOM U TIOCJIE TOT0, KaK OH OKa3aJl IOpPUINYECKYIO MOMOIIb KIUEHTY, JTU00
JIOTOBOP Ha OKa3aHUE IOPUIUYECKON MOMOIIU ObUT PACTOPTHYT JOCPOYHO KIUEHTOM
uinu aaBokatoM. OHAKO MBI CUMTAEM, YTO OOS3aHHOCTh COXPAHEHMS aJIBOKATCKOM
TallHbl HE JIOJDKHA MPENITCTBOBATH aJBOKATy HMCIIOJIb30BaTh CBEACHUS O OBIBIIEM
KJIIMEHTE, €CJIM OHU CTajiu JOCTOSHUEM OOIIECTBEHHOCTH HE B CUJTy €ro mpodeccro-
HaJIbHOU JIEATEIIbHOCTH.

3akarvyenue. THCTUTYT aIBOKATCKOM TailHbl UTPAET BAXXHYIO POJIb U BBICTY-
MaeT B Ka4€CTBE OCHOBBI aIBOKATCKOMN NIEATEIbHOCTH. be3 aABOKATCKON TailHBI He-
BO3MOXHO HaJIW4UE JOBEPHUS BO B3aMMOOTHOIICHUSX aJIBOKATOB CO CBOMMH KJIMEH-
Tamu. B ciiydae OTCYyTCTBUUM JTOBEPUS MOKHO CTaBUTh BOIIPOC O CYILIECTBOBAHUU Ca-
MOTO MHCTHTYTa aJIBOKaTYphl KaK dJIEMEHTa TPakIaHCKOTO 0OIecTBa, TaK KakK BCS
NeATEIbHOCTh aJBOKaTa OCHOBBIBACTCS Ha JIOBEPUTENIBHBIX OTHOIIEHUsX. [Ipemsio-
KEHHbIC U3MEHEHUS U JOMOJHEHHS B 3aKOHOJATENHCTBO, M0 HAIIEMY MHEHHUIO, IO-
MOTYT YKPENUTh JOBEpPHE KIMEHTAa K MHCTUTYTY aJIBOKATYpPhI, a TAKXKE 3aIUTAT aj-
BOKaTa OT MOCTOPOHHET0 BMEIIATEILCTBA B €0 JICITEIIbHOCTD.
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