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MOHATHUE «bPAK» B CEMEMHOM 3AKOHO/JIATEJIbCTBE

Pyonuuykan JI.B.,
mazcucmpaum BI'Y umenu I1.M. Maweposa, 2. Bumebck, Pecnyonuxa benapyco
Hayunsiii pykoBoaurens — [lImatkoB U.U., kana. ropu. HayK, TOLEHT

C npeBHUX BpEeMEH CEMbsl CUMTAETCSI BbICILIEH LIEHHOCTBIO Y€JIOBEKa, BEICOYAUIIIUM I10-
KazaresieM ypOBHs Mopayn3auuu obmecTtBa. Ha nporskenuu crosnetuit oosr4an ee GopmMupo-
BaHUSI MEHSUIMCh, COBEPIIEHCTBOBAINCH, MPOTPECCHPOBAIH. 3aKOHOAATEIBCTBO O Opake H
ceMbe JIF000ro rocy1apcTBa sBISETCS MPAaBOBBIM 0Aa3MCOM, HA KOTOPOM CTPOSTCS CHOPMHUPO-
BaHHbIE HA OCHOBE MODPAJIU, TPAIULMI, PETUTUN OTHOLIEHHUS B CEMbE MEXIY CYIpYyraMH, po-
quTensiMu U aetbMu. Hare rocyaapcTBo, BEIOpaB cTaTyc J€MOKpPaTHUYECKOro, CTaBUT Pa3BU-
THE W YKpEIUIEHUE MHCTUTYTA CEMbH M Opaka B KaueCTBE IMEPBOCTETICHHOM 3a/1aud Ka)I0To
HOBOTO ITOKOJICHUS.

Cornacho ct. 32 Koncturynuu Pecnyonuku benapyce Opak, cembsi, MaT€pUHCTBO, OT-
LIOBCTBO U JIETCTBO HaXOJATCS IO 3alUTON rocynapcrtsa. M mpososrnamaet: «OKeHmuHa u
MYXXYHHA MO TOCTHKEHUU OpAavHOT0 BO3PACTa MMEIOT MPAaBO Ha JOOPOBOIBHON OCHOBE BCTY-
nuTh B Opak M co3aTh ceMbio». TakuM o0pa3om, npaBo Ha Opak B Pecriy0nuke benapycs ra-
pantupyercs Koncrurynuen.

[TpoOnembl ceMbH, peryiIupoBaHusi OpayHO-CEMEHHBIX OTHOILIEHWH, BO BCE BpEMEHa
ObUTH B IIEHTPE BHUMAaHHS TOCyJIapcTBa. B HacTosiiee BpeMsi MHTEpEC B ITOW BaKHEUIIEH
colmoobpa3ymleil cTpykrype obuiectBa emie Oosiblie Bo3poc. CoBpeMeHHasi TpaHchopMa-
1[Usl CEMEMHBIX OTHOLIECHUH BbI3BaJla K )KM3HU €€ HOBBbIE (DOPMBI, KOTOpbIE TPEOYIOT AeTalb-
HOT'O MCCJIEI0BAaHUS U aHAIN3a.

[TockonbKy BO3NIEHCTBHE HOPM CEMEHHOTO 3aKOHOJATEIhCTBA Ha OOIIECTBEHHBIE OT-
HOLIEHUS OCYIIECTBISIETCS B 3HAUMTEIBHOM Mepe depe3 MHCTUTYT Opaka, TO €ro M3y4deHue
IpEJICTaBIsIeTCS OAHOM U3 HEOTIIOKHBIX MOTPEOHOCTEN HAyKH CEMEWHOTO MpaBa.

Llenb uccnepoBaHus — MpoOaHATU3UPOBATh MOHATHS «OpaKk» B CEMEHHOM 3aKOHOaTelNb-
CTBE U TPEUIOKHTh IyTH COBEPIIEHCTBOBAHUS IPABOBOIO PETYJIUPOBAHUS OpadyHO-
CEMEHHBIX OTHOLICHUH.

Matrepuan u Metoabl. MaTtepuanoM i1 HanucaHusi pabotsl nociayxmin Koxnekc Pec-
nyonuku benapych o Opake u ceMbe, yueOHbIe TocOOus IO ceMeiiHoMy mpaBy. B kadectBe
METO/I0JIOTUYECKOM 0a3bl UCIIOJIb30BAHBI CIEAYIOIIUME METOAbI: aHallu3, CUHTE3, (OPMaAIbHO-
FOPUIUYECKUMN.

Pe3yabTaTsl u ux odcy:xkaenue. JleiictByronmii kogaexc Pecnyonuku bemapych o Opa-
K€ M CeMbe COJEPKUT ompeseneHre opaka B cT. 12, corsiacHo koTopoil «bpak — 100poBOIIb-
HBIM COI03 JKEHIIMHBI U MYXXYHMHBI, KOTOPBIN 3aKII0YAETCsl Ha YCIOBUSAX, MPEAYCMOTPEHHBIX
HacToAMM KozekcoM, HampaBiieH Ha CO3/1aHUE CEMBU M MOPOXKAAET IJI1 CTOPOH B3aMMHbIE
npasa u oosi3anHOCTHY [1].

OcHoBy Opaka COCTaBIISIOT B3aUMHas J1I000Bb, YBaKCHHE M MOHMMaHUE, HA HUX CTPO-
ATCS OTHOIIEHUSI B COBPEMEHHOM OOIIECTBE.

W13 sTOro onpeneneHust MOKHO BBHIYJICHUTH CIIEAYIOIINE I0pUINYecKUe IpU3HaKky Opaka,
MO3BOJISIONINE HAanOO0JIee MOJIHO PACKPBITh €r0 CYITHOCTD:
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1) Opak — 3amMIIAeMBbIi TOCYIaPCTBOM COI03 (@ HE JOTOBOP HMJIH CHIEJIKA) MY)KYHHBI U
JKEHIIMHbI, OCHOBAHHBII HA MOHOTaMHOW ceMbe. B ocHOBe Opaka JIeKUT B3auMHas JIH000Bb,
yYBa)KEHUE, SBJISIOLINECS HDABCTBEHHBIMU ITPU3HAKaMU IOCTPOEHHUS CEMEMHBIX OTHOLLIEHUIA;

2) Opak — J0OpPOBOJIbHBIN COIO3, T.€. BCTYIUICHHE B Opak CBOOOJHO U OOPOBOJBHO
(kak, B IpUHIIMIIE, CBOOOTHO U pacTop:keHue Opaka);

3) Opak — paBHOmMpaBHbIN cor03. B coorBercTBUM cO cT. 32 KoHCTUTYMH Cynpyru
pPaBHOIIPAaBHbI B CEMENHBIX OTHOILIEHUSAX. JTO O3HAYaET, YTO MY)KUMHA U JKEHIIMHA PAaBHO-
IPaBHbl MEXJy COOOH Kak B OTHOLICHWM JIMYHBIX IIPaB, TaK U B OTHOLIEHUU HMYIIECTBA,
Ha)KUTOTI'O BO BpeMst Opaka;

4) Opak — 3TO CO03 MY)KYHMHBI M )KCHII[MHBI, HAIPABJICHHBIN HA CO3/IaHUE CEMbH;

5) Opak moposkiaeT B3aMMHBIC JTMYHBIC HEUMYIIECTBEHHbBIC U UMYILECTBEHHbIC TIpa-
Ba M 00S3aHHOCTHU CYNPYrOB, KOTOPbIE BOZHUKAIOT ¢ MOMEHTA rOCY1apCTBEHHON perucrpa-
nuu Opaka;

6) Opak 3akirodaercsi O0e3 yKa3aHUsl CpOKa €ro JACHCTBUS. DTHM IPEIIoaracrcs co-
XpaHeHHe OpayHbIX OTHOILEHHUH CynpyroB B TeueHue Bcell xu3Hu. Ilpu usmenenuun B3aumo-
OTHOILEHUH MEX]y CyIIpyraMu B HETATUBHYIO CTOPOHY OpaKk MOKET OBbITh IIPEKpallieH.

7) Opak — 3TO COM3, 3aKJIFOYCHHBIN ¢ COOIIOICHUEM ONPEICICHHBIX PABHI U TPeOO-
BaHU, ycTaHOBIIEHHBIX rocynapctsoM. KOpuanyeckoe opopmienne 6paka COCTOUT B €ro pe-
THCTpAIMK, UMEIOIIEH paBooOpasyroiiee 3HaueHue [2, ¢. 34-35].

370 sABNAETCS BaXKHEHIIUM (DOpManbHBIM KpUTEpUEM Opaka, OTIMYAIOLIMM €ro OT ApY-
I'MX IOpUAMYECKHX (DAaKTOB B CEMEHHOM WM Ipa)IaHCKOM IpaBe, sBiseTcs (pakT rocypap-
CTBEHHOH perucrpauuu. ITUM Opak OTIMYAeTcs, IPeXae BCero, oT (pakTHUYecKUX OpadyHbIX
OTHOLICHHUH, HE MOPOXKAAOIIUX TEX IOCIEACTBHHA, KOTOPBIE MPENYCMOTPEHBI CEMEWHBIM U
JPYTUM 3aKOHO/IaTeJIbCTBOM B OTHOILLICHUM CYIIPYIOB, Y€l Opak 3aperucTprupoBaH.

Tak jxe Kacasicb BOIpoca o MOHATHE Opaka, HeJlb3sl HE 3aTPOHYTh MOHSATHE «TpaKIaH-
ckuit Opak». Tak kak B cBeTe MPOOJIEM COBPEMEHHOI'O OKPYKEHHsI, CMEHbI CUCTEMBbI LIEHHO-
cTeil OoJbllIOE pacHpOCTpaHEHUE MOJYYWIO TaKOE SBJIEHHE, KaK COBMECTHOE IMPOKMBAaHUE
0e3 peructpanuu Opaka, KOTOpOE€ MPUHATO HA3bIBaTh B 00IIECTBE IPAXKIAHCKUI Opak.

CymectBoBaHuE 3TOM ()OpPMBI OTHOILLIEHUI BBI3BIBAET MPOTUBOPEYUBBIE B3IJISABI U
MHEHUS, a YYEHBIX-IOPUCTOB MHTEpECYeT Takue Bompockl kak nonoiaHeHrne KobC Pecrnybnu-
k1 benapych cratbeid, B KOTOpOil OyAeT TOBOPUTHCS, YTO TPaKIaHCKUH Opak — 3TO U €CTh
Opak, 3aperucTpUpPOBaHHBI B COOTBETCTBUU C T'PA)XIaHCKUM 3aKOHOJATEIbCTBOM, a TaKkKe
BOIPOC O HEOOXOAMMOCTH Ha IPaBOBOIl OCHOBE JaTh MOHSITHE, YTO K€ TaKoe TOOPOBOIbHOE
COBMECTHOE IPOKMBAHHUE JIFOJIEH, BOPOCHI COOCTBEHHOCTU NPH JTAHHBIX OTHOULIEHMSIX, Ipa-
BOBBIE FapaHTUU Ha UMYIIECTBA, IIpaBa JeTeH.

VYnotpebiieHne NOHATHI «TpakJaHCKUN MYX» U «TpakJaHCKas jKeHa» B OEIOPYyCCKOM
oO11ecTBe cTaja HaCTOJBKO PaclpoOCTPaHEHHON M OOBIYHOMN, YTO MaJIO KTO 3a/lyMbIBA€TCs HaJ
ee cojiepKaHMeM, TaK KaK MHOTHE CUMTAIOT, YTO TaK UMEHYETCS COBMECTHas KM3Hb MY)KUHU-
HBI U JKEHIIMHBI 0e3 peructpauuu O6paka. Ho Ha camoM zene rpaxaaHckuil 6pak — 3To Opak,
3apETUCTPUPOBAHHBIA B COOTBETCTBHM C TPaKJaHCKUM 3aKOHOJATEeNbCTBOM. Takoi Opak
MPU3HAETCS U TOCYIapCTBOM.

I'paxxnanckuii Opak mosiBuics eme B X VI Beke B ['onmmananu, Korja JIF0au, TpUHAIJIE-
’Kalllue K pa3HbIM BepaM, HE MOIJIM OOBeHuYaThCs B LEepkBU. [losToMy Biactu paspemmnin
0oQOpMIISITh Takue COI03bl M3pUHU. VIMEHHO Takoi Opak M CTajl Ha3bIBAThCS «TPAKTAHCKUM»
[3,c.78].

Ha teppuropun Hamieil cTpaHbl NOHATHE «TPaKJAHCKUN Opak» pacnpoCTPaHUIOCH B
JIBA/ILATHIX TOAAX MPOILIOro croyieTHs, nocie OKTI0pbcKol peBoitonuu. B nmepuoa cranos-
JIeHUs1 coBEeTCKOro rocynapcrsa 18 nexadps 1917 rona 6bu1 npunst Jekper «O rpaxIaHCKOM
Opake, IeTSIX U O BeICHUH KHUT aKTOB IPaXKAAHCKOTO COCTOSIHUSI», KOTOPBINA MpeaycMaTpuBall
3aKJII0oYeHHe Opaka B rocyJapCTBEHHBIX OpraHax U He MpHU3HaBaJl peIUTHO3HbIN Opak.
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B name Bpems JroaM TOJ «TpaKAAHCKUM OpakoM» MOJAPa3yMEBarOT I0OpPOBOJIBHOE
COBMECTHOE IMPOKMBAHUE M BEJCHNE OOIET0 XO3IUCTBA MEX/Y MYXUYMHOHN H JKSHIIMHON Oe3
npaB ¥ 00s13aHHOCTEW APYT MEpe. IPYroM, HO 3Ta TOUKA 3PEHHS ABISETCS OIIUOOYHOM.

Ha reppuropun Pecriyonuku benapychk neiicTBUTENBHBIM MTPU3HACTCS TOIBKO Opak, 3a-
PETUCTPUPOBAHHBIN B COOTBETCTBUU C 3aKOHOJATEILCTBOM B TOCYAApPCTBEHHBIX OpraHax 3a-
IHCH aKTOB TPAXIAHCKOTO COCTOSHUS. (DaKTHYECKOEe COBMECTHOE INPOXHMBAHHUE, BEICHHE
00I1ero X034HUCTBa HE SABJISIETCS OPAKOM B IOPHINYECKOM CMBICIIE M HE TIOPOXKIAIOT MPABOBBIX
nocyeacTsuii [4].

Takue moHATHUS, KaK «paKTHUECKUI Opak» WM «(pakTUdecKue Cynpyru», TaKkxKe sBIIs-
I0TCSI HEBEPHBIMH C TOYKHU 3PEHUS 3aKOHOJAaTebCcTBa. Benp Opak He MOXKeT OBITh O(HUIIHAb-
HO HE3apETUCTPUPOBAHHBIM, a 3HAYUT, U HA3BATh «CYIPYroM» 4eJOBEKa, C KOTOPHIM Opak He
3aperuCTPUPOBAH, HENb3S.

3akmovyenue. Takum 00pa3oM, MOXKHO CIIeNIaTh BBIBOJ, YTO Y HACEIECHUS OUIMOOYHOE
NOHMMAaHHE MOHATHS TPAXIAHCKOr0 Opaka. Tak kKak ¢ IOpUANYECKON TOYKHU 3PEHHS IPaKIaH-
CKUI Opak 3TO W €CThb 3apETUCTPUPOBAHHBIM, a TO, YTO OHUMAET HACEJICHHE O] TPaKIaH-
CKUM OpaKoM COTJIaCHO 3aKOHOJIATEIbCTBY 3TO COXKHUTEIBCTBO.

[lenecoobpasno nononuuth KobC Pecnybnuku benapych cratbeil, B KOTOpoil OyaeT
TOBOPHTHCS, YTO TPaXTAHCKUH Opak — 3TO Opak, 3aperucTpUpOBAaHHBI B COOTBETCTBUU C
IpaXXIaHCKUM 3aKOHOJATENLCTBOM. A U MOHUMAHUS JIIOJEH, 9TO TOOPOBOJIEHOE COBMECT-
HOE MIPO’KMBAHME U BEACHUE OOILIETO XO035MMCTBA MEXKITYy MYKUYHMHOHM M KEHIIUHOM 0e3 mpaB U
00s13aHHOCTEH APYT Mepe ApyroM He SBISETCS TPaKIaHCKUM OpakoM MO>KHO BBECTH Ha 3a-
KOHOJIaTE€JIbHOM YPOBHE MOHATHE «(PaKTHYECKUN OpaK».
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Tema TpynonpaBoBOro craryca rocyAapCTBEHHOTO IPaskJaHCKOTO CIIYKalIEero sIBIsIeTCs
aKTyaJIbHOM B Hallle BpPEMs, TaK KaK PEryJIMpPOBaHHE TPYAOBBIX OTHOIIEHUIN TOCYAApCTBEH-
HBIX TPAXJAHCKUX CITYXaIIUX UMEET CBOM 0COOEHHOCTU M TpebyeT ocoboro BHMMaHUs. Bo-
IPOCHI, CBA3aHHBIE C TIPAaBaMHU U 003aHHOCTSAMU T'OCYIaPCTBEHHBIX TPAXKAAHCKUX CIYKALIHX,
npoueaypaMu pueMa Ha padoTy, TUCHUIIMHAPHON OTBETCTBEHHOCTBIO SBJISIOTCS BaKHBIMU
i obecrieueHust 3P (HeKTUBHOTO (PYHKIMOHUPOBAHUS TOCYAAPCTBEHHBIX OPraHOB U 3aIllUTHI
npaB rpaxzaaH. [loaToMmy u3ydeHue 3Toil TeMbl SIBIsSIeTCS HEOOXOIUMBIM JUIsl oOecrieyeHus
CIIPABEIMBOCTU U 3aKOHHOCTU B CUCTEME I'OCYIapCTBEHHOTO YIIPABICHHUS.

[lenp uccnenoBaHUs 3aKiIlOYaeTcs B H3yUYEHUU TPYIONMPABOBOrO cTraTyca Tocynap-
CTBEHHBIX CIy)Kallux. MccnenoBanue HarpaBlieHO Ha BBIBICHHE OCOOCHHOCTEW MPaBOBOTO
cTaTyca roCyJapCTBEHHBIX TpaKIaHCKHUX CIy)KallUX, BKJIIOYas UX IMpaBa U OOSI3aHHOCTH,
npolelypy HOCTYIUIEHHUS Ha CITYXOYy.
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