C JaTbl UX PETUCTpAllMM B Ka4CCTBC 663pa6OTHLIX W 3apCruCTprupOBaAJIMChH
B KaQ4C€CTBC 663pa6OTHBIX ITOCJIC TPOXOKACHUA HpO(beCCHOHaHBHOfI IIOATOTOBKHU
H IIPpCaAOCTaBUJIM B OTHCII TPYHOyCTpOﬁCTBa OTKa3bl B IIpUCMC Ha paGOTy oT
HaHHMaTeJIeﬁ, K KOTOPBIM ITOJIy4aJIn HAITPAaBJICHUC.

3akiouenune. TakuM 00pa3oM, MPENJIOKECHHBIE PEIICHUS] 0003HAYCHHBIX
HpO6JICMHBIX IMPaBOBBIX U OPraHU3aAlMOHHO-MCTOAUYCCKHX ACIICKTOB oOecrre-
YCHU A pa6OTI>I YT'OJIOBHO HUCIIOJHUTEILHOM CUCTCMBI, OPTraHOB BHYTPCHHUX ACJI,
MCCTHOI'O YIIPABJICHHUA WU CAMOYIIPABJICHUSA, HCTOCYIAPCTBCHHBIX opraHmauHﬁ
C JIMaMuy, OCB060}KI[6HHI)IMI/I N3 MCCT JIMIICHUA CBO6OI[I>I, ITIO3BOJIAT IIOBBICUTH
3(1)(1)CKTI/IBHOCTI) HNCIIOJIHCHU A HGJIGfI YT'OJIOBHOI'O ¥ YI'OJIOBHO—HCIIOJHUTCIBHOT'O
3aKOHOJAaTCJIbCTBA B YaCTH, KﬂC&I-OHlGﬁCSI HUCIIPABJICHUA H PCCONHAIIN3AIINU
OCYXXJICHHBbIX, CI)OpMI/IpOBaHI/IH Y HUX T'OTOBHOCTH BCCTHU HpaBOHOCHYH_IHblf/'I 00-
pas3 JKM3HHU B YCIIOBUAX CB060I[BI, a TAaKXKC IMPCAYIPCIKACHNA COBCPIICHUS ITPC-
CTYHHGHHﬁ; YHOPAJOYNUTh IIPAaBOOTHOIICHUS B c@epe HOCTHGHI/ITGHLII/IapHOﬁ CO-
HHaHBHOﬁ azgalrTannumu OCBO60)KI[€HHBIX U3 MECT JIMIICHUA CBO6OI[BI; IIPOTHO3MU-
pOBaThL IMOBCIACHHUC OCBO60)KI[€HHOFO Hn3 MCCT JIMIICHUA CBO6OI[BI B BOIIpOCE
npeaAynpeKACHUA COBCPIICHUA UM HOBOT'O IPCCTYIICHUA.
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ON THE QUESTION OF THE AMBIGUITY OF THE TERM
“GOOD FAITH” IN CIVIL LAW OF THE REPUBLIC OF BELARUS

V.V. Kozlovskaya
Vitebsk, VSU named after P.M. Masherov

One of the principles of the civil legislation of the Republic of Belarus is
the principle of good faith and reasonableness of participants in civil legal rela-
tions. According to paragraph 8 of Part 2 of Article 2 of the Civil Code of the
Republic of Belarus (hereinafter referred to as the Civil Code), “good faith and
reasonableness of participants in civil legal relations is assumed, since nothing
else has been established” [1]. In this norm-principle, we are talking about the
legal presumption of good faith and reasonableness of persons involved in civil
legal relations, but the criteria of good faith are not called. The considerable at-
tention has been paid to the study of the category “good faith” in several scien-
tific publications. But there is no clarity on the content of this concept. The rele-
vance of the study is due to the ambiguity of the term “good faith” and the un-
certainty of this concept in relation to various spheres of public relations.
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The purpose of this paper is to study the doctrinal approaches to defining
the concept of “good faith” and to determine the criteria for fair behavior.

Material and methods. Research materials are the civil law norms and
scientific publications on the topic of research.

Results and their discussion. The concept of “good faith” is considered in
the doctrine of civil law, as a rule, in two aspects: they distinguish between good
faith in objective and subjective meanings. Having drawn an analogy with the
understanding of law in objective and subjective meanings, we can say that
“subjective” good fight is connected with the subject of law, is a certain charac-
teristic of it.

In contrast, an objective understanding of good faith boils down to the fact
that the conscientiousness and reasonableness of the participants in civil legal
relations are elevated in the category of not only the principle of civil law, but
also the legal presumption and are enshrined as a standard, an example of social-
ly expected behavior in the norm of Part two of Article 2 of the Civil Code [1].

This issue has been touched upon in a number of scientific publications [2].
The need has been substantiated to clearly distinguish good faith as a principle
of civil law and as a legal presumption (good faith in an objective sense) and the
conscientious behavior of subjects of civil legal relations as a manifestation of
the subjective aspect of the concept of good faith [3, p. 91; 4, p. 78-82]. There is
a more radical opinion according to which the principle of good faith is no more
connected with “subjective” good faith than with any other institutions of civil
law [4, p. 78].

In this regard, K.VV. Nam notes: “These two categories despite their termi-
nological identity, represent various independent legal phenomena. And the dif-
ference between them is not only that the first is attributed to the principles of
civil law and is applicable to all civil law relations, and the second is a special
case of the legal qualification of certain factual circumstances. They have differ-
ent goals and objectives, different functions, not to mention the difference in the
mechanisms of legal regulation” [4, p. 78]. N. L. Bondarenko draws attention to
the difference between the concepts of good faith as a legal presumption and
good faith as a principle of law in one of her papers [5, p. 91].

The above opinions are not without reason. But the position of
Yu.A. Amelchenya is closer to us, in which the objective and subjective compo-
nents of the concept of “good faith” coexist, complementing each other. In particu-
lar, the author notes the following: “The test of good faith and reasonableness in
civil relations is based on the norms-principles of the Civil Code of the Republic of
Belarus, presuming good faith and reasonableness of participants in civil legal rela-
tions, since nothing else has been established, as well as on the assessment of factu-
al circumstances in the process of law enforcement” [6, p. 118-119].

“Good faith in the subjective sense is understood as an excusable ignorance
of certain facts of legal significance by a person” [4, p. 78]. According to
M.V. Tsvetkova, “good faith is an excusable ignorance of the fact that prevents
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the emergence of a right (for example, in the case of an acquisition statute of
limitations)” [7, p. 49]. The subjective component in the concept of good faith is
distinguished by E.V. Bogdanov, K.I. Sklovsky [8, p. 12; 9, p. 81].

According to E.V. Bogdanov, good faith is “the subjective side of their
[participants in civil legal relations] behavior when they did not know and could
not know about the rights of third parties to the relevant property or their other
incompetence” [8, p. 12]. “Good faith as a state of will of a person, which is
characterized by an excusable ignorance of objective obstacles to achieving the
legal goal pursued by him, primarily the acquisition of private law” [9, p. 81].
T.V. Deryugina formulates the subjective understanding of conscientiousness
somewhat differently. She notes: “Good faith is the ability of a person to exer-
cise moral self-control from the standpoint of his behavior to the requirements of
morality and law. For a conscientious subject, it is not required that he is aware
of or foresee any adverse consequences for other persons, the principle of good
faith, first of all, should be aimed at realizing his own positive behavior” [10, p.
32]. Such a point of view is refuted by M.K. Suleimenov, according to whom
“good faith in a subjective sense is determined not by an honest way of thinking
as such, but by knowledge or ignorance of facts” [11, p. 32].

In our opinion, the last statement more succinctly reflects the concept of so-
called subjective good faith as a person’s ignorance of the existence of legal
facts that are the basis for the emergence, modification and termination of civil
legal relations. In contrast, we can talk about a subjective understanding of the
dishonesty of participants in civil legal relations as a state of awareness of these
persons about such circumstances and the deliberate commission of acts contra-
ry to this knowledge.

Conclusion. Thus, the ambiguity of the term “good faith” is evident when
various legal phenomena appear under the same name “good faith”. This is one
of the principles of civil law, and a legal presumption, and an excusable igno-
rance of the facts of the person, and the behavior of the subjects of law, charac-
terized by various signs, as well as the state of the will of the person and so on.

Summing up, we note that good faith in civil law is a principle, a presump-
tion, a characteristic of a legally significant action (or activity), a characteristic
of the subject of civil law relations directly, as well as the limit of the exercise
and protection of subjective civil rights, going beyond which may entail a viola-
tion of the rights and freedoms of citizens and organizations, and hence certain
legal consequences.
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IHPOBJEMHBIE BOITPOCHI
HNPABOBOI'O PEI'YJIMPOBAHUSA PACYETA PASMEPA BPE/IA,
NPUYUHEHHOI'O OKPYXKAIOUIEHN CPEJE

H.A. Mapxuna
Bumebcxk, BI'Y umenu I1.M. Maweposa

OxpaHa OKpy’Karolel Cpepl SBISIETCS BaXXHbIM aclleKTOM B cdepe obdec-
NIEYEHHUS SKOJIOTMUECKON 0€30MMacHOCTH 00111ecTBa U rocynapcrsa. B Hacrosiiee
BpEMs HEPEJIKHU ClIydau MPUYMHEHUS Bpeaa OKPYKaIoIIeH cpeie MpOTUBOIIPAB-
HBIMH JCHCTBUSMH TPaXIaH W IOPUIAAYECKUX JUI. {15 BOCCTAaHOBJICHUS KOM-
MOHEHTOB MPHUPOJHON Cpelbl HeOOXOIUMBI CYIIIECTBEHHBIE 3aTpaThl, a, CIEI0-
BaTEJbHO, JINIIO0, COBEPIIMBILEE MTPABOHAPYIIIEHUE 00s3aHO BO3MECTUTH uX. [Ipu
pacueTe pasmepa Bpeaa, MPUUMHEHHOTO OKPYXKAIOUIEH cpese, MPUMEHSIOTCS
CHeIMaNIbHBIE CTIOCOOBI, 3aKPEIUICHHBIE B 3aKOHOIATEIbCTBE, HO, TEM HE MEHEE,
CYIIECTBYIOT NMPOOJIEMHBIE MOMEHTHI, KOTOPbIE TPEOYIOT IPUHSITHS TOTIOTHEHHIA
B JICMCTBYIOIIEE 3aKOHOIATENbCTBO.

[ens paboThl — MpoaHANIM3UPOBATH HOPMATUBHBIC TIPABOBBIC AKTHI, PETY-
JUPYIOIIME MOPSI0K pacyeTa pa3Mepa Bpeia NPUUMHEHHOTO OKpYKarollen cpe-
1€, BBISIBUTH MPOOJIEMHBIE MOMEHTBI U MPEUIOKUThH MyTH COBEPIICHCTBOBAHUS
3aKOHOJATEILCTBA B IAHHOM cepe.

Marepuasa u MeToabl. MarepuanaoM JJisi HallMCaHUS PaOOTHI MOCITY KUK
3akon Pecnybnuku bemapycs ot 26 Hos0pst 1992 r. Ne 1982-XII ( ¢ u3Mm. u jg011.)
«O06 oxpane okpyxaromieir cpenas» [1], ITocranoBnenne CoBeta MUHHCTPOB
Pecnyoniuku benapychk ot 11 anpens 2022 r. N 219 «O Ttakcax s onpejene-
HUSl pa3Mepa BO3MEIICHHs Bpeaa, MPUIMHEHHOTO OKPYXKaMoIeH cpene, W Io-
psiKe ero ucuuciieHus» [2], Tpyapl yueHsix opuctoB. [Ipu npoBeaeHun uccie-
JoBaHMS OBUTM TPUMEHEHBI METOABl aHaiuu3a, CHHTe3a, (OpMaIbHO-
IOPUANYECKUH.

PesyabTaTrel M ux o0cyxaeHue. Cpenu 3KOJOTMYECKUX MpaB 0coboe
MECTO 3aHUMaeT TMpaBO Ha BO3MEIICHHE J3KoJorudeckoro Bpema [3],
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