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BpauHblii AO0roBOp Kak MHCTUTYT OpayHO-CEMEHHOrO IMpaBa CYLIECTBYET
IIPaKTUYECKHA BO BCEX MPABOBBIX cucTeMax mupa. B PecnyOnuke benapychk ero
HOpPMaTUBHOE 3aKperuieHue npousonuio ¢ npuHsatueM Kozgekca o Opake u cembe
B 1999 rony, rae nosBunace cr. 13 «bpaunbiii norosop» [1]. Jns Hawei ctpa-
Hbl OpayHbIil JOrOBOP — 3TO HOBBIM OOILIECTBEHHBIH MHCTUTYT, HE CYIIECTBO-
BaBIIMA HU B JIOPEBOJIIOLIMOHHOM, HH B COBETCKOM mpaBe. Kak BcCsKoe HOBOE
SBJICHUE B IPABOBOM KyJbType OOIIecTBa, OpayHbId JOrOBOP HYXKJIaeTcs
B ONPEJIEICHHOM BPEMEHH, KOTJa MPOUCXOIUT aJanTaius o0IIecTBa K HOBOMY
UHCTUTYTY OpauHO-CEMEWHBIX OTHOUICHWH, HOCSIIEMY AOOPOBOJIbHBIN Xapak-
TE€p, HO TpeOyIIIeMy TIOCYIapCTBEHHOIO OJIOOpEHHUS U PEryJupOBaHMS.
B HacTosee BpeMs OpayHblii JOTOBOP HE MOJYYMI IIUPOKOTO MPAKTUYECKOTO
IIPUMEHEHUS B benapycu, MOCKOIBKY TOJIBKO 7% CyNpYyKECKHX Iap 3aKIF0YaroT
€ro MpH perucTpauuu Opaka WM B MocienyromeM. B To ke BpeMs MHCTUTYT
OpadHOro JIOroBOpa €/1Ba JIU HE CTOJb K€ JAPEBHUN, KaK U CaM MOHOTaMHbIN
Opak, O 4eM CBHJETENbCTBYET HCTOpHuUeckue (hakThl Mo UcTopuu [IpeBHEro
Erunrta u Meconoramuu.

Marepuan u MeToabl. B kauecTBe MaTepralioB HCCIIEA0BaHNS UCTIOIb30BaHbI
JPEBHEETUIIETCKUE TEKCThI, 3aKOHBI Lapsi XaMMypanu. B kauecTBe METo10B Ucce-
JIOBaHUS IPUMEHEHB! (POPMATTBHO-TIOTUYECKUI 1 aHATTUTHYECKUN METO/IBI.

Pesyabrarbl U ux ob0cy:xaenme. /[peBHnii BocTok mo mpaBy cuuTaeTcs
KOJIBIOEJIbI0 YeJIOBEUECKON IUBMIM3AMKU. TaM HauMHAeTCsl MUCbMEHHAsl UCTO-
pHUsl 4EIOBEYECTBA, 3aleyarieBlias B IPEBHEUINUX MaMATHUKAX OObIYaW U 3a-
KOHBI, OTHOCSIIIIMECS U K OpayHO-CEMEMHBIM OTHOILICHUSM.

Ot [peBHero Erumnra He COXpaHWJIOCh CBOJIOB 3aKOHOB, KOTOPBIE C OIpe-
JIEJIEHHOCTBIO MOIJIM Obl CBUJIETEILCTBOBATh O OPAUYHO-CEMENHBIX OTHOLIEHUSX
B DTOM JpeBHEHIEH MUBUIM3ALMUA. XapaKTEPHOU OCOOEHHOCTHIO OOIIECTBEH-
HbIX OTHOLIeHUH B [IpeBHeM Erunte Obu1 BBICOKHI PABOBOM CTATYC >KEHILUHBI.
OO0 3TOM CBUAETENBCTBYIOT (DAKThI MPABJIECHUS B OTAEJIBbHBIX JUHACTUSIX KEH-
HMH-papaoHoB. Bcero erunTosiorM HACUUTHIBAIOT TPUHAALATH KEHUIUH-
dapaonoB B uctopuu Jpenero Erunrta, mociennei u caMoit M3BECTHON M3 KO-
Topsix Obiia Kiteormatpa VII (69-30 . 1o H.3.) u3 nunactuu [1Tonemees.

bpak B JlpeBaem Erunte He HOCHII penUTHO3HOW (HOPMBI, OH UMeN (HaKTH-
yecku (opMy OpayHOro JI0roBOpa, KOTOPasi COMPOBOXKIANACH CIOBAMU MYKa:
«51 Gepy TeOs B )KEHBI» U OTBETHBIMU CIIOBaMU >KEHBI: « Thl Oepelrs MeHs B JKe-
HbI» [2, c. 107]. PaBeHCTBO CTOpOH B Opake MOTYEPKUBATIOCH OOMEHOM Tojap-
KaMH, KOTOPBIA IPU 3TOM COBEPIIAJICS POJUTEISAMUA U IPYTUMU POACTBEHHUKA-
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MU MYyXka U )eHbl. O BBICOKOM CTaTycCe >KECHILIHHBI, €€ ONPEIEeICHHON HE3aBUCH-
MOCTH CBHJIETEIHCTBOBAJ (DAKT COXPAHEHUS €10 CBOETO UMEHU B Opake, K KOTO-
poMy 100aBISAIOCHh UM MyKa. 3aMy>KHsISl )KEHILIMHA [PU 3TOM HAaJIeJsiach 3Ba-
HUEM «Xo03siiika 1oma». [IpaBo Ha pa3Boj B JpeBHEETUNIETCKOM OOIIECTBE CyIIle-
CTBOBAJIO KaK y MY’Ka, TaK U Yy KeHbl. [Ipy 3TOM cTOpOHA, HHULIMMPYIOLIAs pas3-
BOJ, JOJKHA ObLIa 3aIUIATUTh MOJIOBUHY CBOETO MMYIIECTBA JPYroil CTOPOHE.
Ecnu pa3zBoj HHULIMUPOBAI MY, EMY MPUXOJUIOCH COJIEPKATh OBIBIIYIO )KEHY
JI0 €€ CJIEIYIOLIEro 3aMy»EeCTBa WM 10 TOIO BPEMEHHU IMOKA OHA HE OTKaXXeTCA
oT coaepxanus. Takum 00pa3oM, Ha MPOTSHKEHUH MOYTH 3 ThICSY JIET CBOOO/I-
HbIE KEHIIUHBI B paboBiaaenbueckoM JIpeBHem Erunte OblM B MpaBOBOM OT-
HOIIIEHUH (DAKTUYECKU PABHOMPABHBI C MY>KUYMHAMHU, O YEM CBUJIETEILCTBYET U
dbopma 3akiTroueHus Opaka B BUJIe OpavyHOTO JOTOBOPA.

JlpeBHsis MecomnoTtamusi Obliia pacrioyioxeHa Ha BOCTOK oT Erunta u taxxke
ABJISUIACh JAPEBHEUIIEH KOJBIOEIbIO YeIOBEUECTBA. 3/1eCh Takxke cHOopMUPOBa-
jJack ocobas KyJlbTypa CEeMEMHO-OpayHBIX OTHOIICHHM. XapakTEepHO, YTO 3Ta
KyJbTypa BO MHOTOM ObliIa CX0%a ¢ KynbTypoil peBHero Erunra, HO 3TO, O4e-
BUJTHO, HE OBLJIO PE3yJbTATOM MPOCTOrO 3aUMCTBOBAHMUSI, @ CKOPEE B3aHMOBIIH -
HUs KyabTyp. CBOOOAHBIC )KEHITUHBI B ApeBHEM BaBuiioHe Takke HE HaXO/Iu-
JUCh B YTHETEHHOM IOJIOKEHUU CO CTOPOHBI MYXXYUH U UMEIU 3HAUUTEIbHBIC
npaBa, HECMOTpPS Ha TO, YTO HAXOXKJEHUE JKEHILMH BO IJ1aBe roCcyJapcTB B Me-
COMOTAaMUU HCCIIeIoBaTENM HEe OTMe4aroT. OCHOBHBIM HCTOYHHKOM OpayHO-
CEMEMHBIX OTHOLICHUN APEBHEN MecornoTtaMuu sSBISIIOTCS. 3aKOHBI BaBUJIOHCKO-
ro maps Xammypan# (jganee — 3akoHbl), AaTupyemblie okoso 1750 r. go H.3. [3].
Bomnpocy OpadHO-CeMEHBIX OTHOILIEHUM B STOM CBOJE 3aKOHOB OTBEICHO
68 crateil u3 oOmiero koiauuecTBa B 282 cTaThu (B JIUTEpAType BCTPEUAIOTCS
pa3Hble HAMMEHOBAHUS OTAEJIbHBIX HOPM 3TOT0 aKTa, HO Mbl OyAeM ynoTpeo-
JSTh YCTOSIBIIIEECS] COBPEMEHHOE Ha3zBaHHWE — cTaTbu). Hambomnee BaxkHOE st
HAIIIETO UCCIIEIOBAHUS TTOJI0KEHUE COAEPKUTCS B CT. 128 3akoHOB: «Eciu KTo-
HUOY/b, B34B ce0€ JKEHY, HE 3aKIIOYUT C HEIO JOTOBOpA, TO 3TA KEHIIMHA — HE
KeHa eMy». V3 MpuBeIeHHOM CTaThU CIEAYET HECKOJIBKO BBIBOJIOB: 1) OpauHbIii
JIOTOBOP BBINIOJIHAJ poJib 00psiJa 3akitoueHus Opaka; 2) Obul oOs3aTeNeH i
BCTyHaromux B Opak; 3) CBUICTEIHCTBOBAI O HAIWYUHM TIPaB Yy >KCHIIWH;
4) yHUIMATUBA 3aKJIOYEHUsT OpadyHOro JI0roBopa AOHKHA Oblia UCXOOUTh OT
MYXKYMHbI M Ha HEro BO3Jlarajach OTBETCTBEHHOCTh 3a €ro 3aKJIIOYCHHUE;
5) OpauHbIil JOTOBOP HAJIETSII )KEHIIMHY CTaTyCOM KeHbl. B 3akoHax He yKa3bl-
BaeTcs, Kakyto (opMy MMeJ JOTOBOP: MUChMEHHYIO Win yCTHYI0. C OonbImm
OCHOBAHMEM MOKHO YTBEp>KJaTh, YTO 3TO ObuIa ycTHas (opma, MOCKOJIbKY
nucbMeHHasi (hopma TpeOyeT rpaMOTHOCTH CTOPOH, YTO BPSJT JIK OBLIIO BO3MOXK-
HBIM B TO BpeMsi. CBUIETEIILCTBOM B MOJIb3Y YCTHOU (POPMBI JOTOBOpA SBIISIETCS
OTCYTCTBHE HAWJICHHBIX TIWHSHBIX TaOJWYEK C TEKCTOM OpadyHOTO IOTOBODPA,
KOTOPBIX JIOJKHO ObI OBITH JOCTATOYHO MHOTO, YUUTHIBAsI PACPOCTPAHEHHOCTD
3aKTI0YeHUsT OpakoB. BO3HHKAET BOMPOC O JOKA3aTeNIbCTBE 3aKIIIOUECHMs Opady-
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HOT'O JIOTOBOPa, HO 3/1€Ch, BO3MOXHO, B 3TOM Ka4E€CTBE MCIOJb30BAIUCH CBU/IE-
TEeJIH, KaK CO CTOPOHBI OYIyIllel KEHbI, TaK U Myka. MO>KHO IIpeAnoararh, 4To
Opaunbiii noroBop B JpeBHem BaBuione cpopmupoBaincs kak oObluail, KOTO-
pBIi ObLT 3aKperieH B 3aKkoHaX XaMMyparu aBTOPUTETOM LapcKoi Biactu. Ot-
HOCHUTEJILHO TMPaB >KEHIIUHBI B Opake cIeayeT OTMETUTh HAJIMUUe Y KEHbI ITpaBa
UMETh COOCTBEHHOCTh M pacropspkathbes €:0. OO0 3TOM CBUIECTENBCTBYET COJIEP-
xkanue cT. 150 3akoHoB: «Eciam kTo-HMOYAbh MOJApHUT CBOEH KEHE TOJE, Cal,
JIOM WJIH JBH>KMMOE UMYILECTBO U BBIJACT €l IOKYMEHT, TO, IO CMEPTU €€ MY-
’a, ee JIETU He MOTyT TpeboBaTh OT HEE HUYErO U3 ITOr0; MaTh MOXKET OTAATh
(3T0) cBOoeMy Hambojee JTOOMMOMY CBIHY, HO HE JOJDKHA OTJaBaTh Opatryy.
B naHHO# cTaThe MOATBEPKIACTCS MPaBO JKEHILIKMHBI HA OTJEIbHYI0 COOCTBEH-
HOCTb B CEMbE U MPABO HA PACHOPSHKEHHE €10, 32 HCKIOYEHUEM TOTO OrpaHuye-
HUS, YTO COOCTBEHHOCTh MaTe€pu HE JOJKHA YXOJWTh U3 CEMbU Ha CTOPOHY,
B JITaHHOM clIy4ae K ee Opary.

3akiouenue. Takum o0paszom, ciieyeT KOHCTaTupoBaTh, JpeBHuii Bo-
CTOK OBLT MECTOM, TJi¢ BIIEPBbIC MOSIBUJICA OpadHbId JOTOBOP KaK HMHCTUTYT
OpauHO-ceMeHbIX OTHOIIEHUH. OO 3TOM CBHIETENHCTBYIOT Manupycel JpeBHe-
ro Erunta u 3aKkOoHBI BABWJIOHCKOTO Hapsi XaMMyparu, JaTUPYEMbIE CEPEANHON
XVIII B. 10 H.3. bpaunsiit norosop B JIpeBHem Erunte u BaBusioHe BBITONHII
(GYHKUMIO 3aKperieHus: Opaka IpH CO3aHUM CeMbH. Takas 3HauyuMmas poJib
OpayHOTO JI0TOBOpa OOBSICHUMA BBICOKHM OOIIECTBEHHBIM CTaTyCOM YKEHITUHBI
B HAa3BaHbIX JIPEBHUX LUBHIIN3AIMUAX, IOCKOJBKY JHO00I JOrOBOp MpeANnoaaraet
OIPEJIEIIECHHOE PAaBEHCTBO JOTOBAPUBAOIINXCS CTOPOH.
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Poccuiicko-6enopycckoe MpUrpaHUYbe-OHO M3 «HOBBIX» TOTPAHUYHBIX
oOpa30BaHUl Ha MOCTCOBETCKOM IMPOCTPAHCTBE. 3a TPUILAThH J1Ba Tofa pa3Bu-
TUS TIPUTPAHUYHBIC PETUOHBI CTOJIKHYJIUCH C MHOXKECTBOM MpooOsieM. OgHaKo u
MHOT'O BOIIPOCOB B COTPYAHUYECTBE YK€ YAaIOCh peluTh. Pernonsl Oeiopyc-
CKO-POCCHUHCKOTO TIPUTPAHUYbSI HE 00JIa1al0T YHUKAIHHBIM MIPUPOTHBIM MTOTEH-
MaJOM. AKTYaJbHOCTh MCCIIEIOBAHUS MpeNoIpe/esieHa TEM, YTO ueJoBede-
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