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OOecnieyeHue 1oz03peBacMoMy, OOBUHIEMOMY IIpaBa Ha 3alUTY SBJIAETCS OCHOBOIMOJIAra-
IOLIMM TIPUHIAIIOM YTOJIOBHOTO IIPOLIECCa, KOTOPbIM 3akpemieH B Cr. 17  YronosHo-
nporieccyaibHoro kojekca Pecriyomku benapycs (nanee — YIIK Pecyonmku benapyce). JlanHbiid
NPUHLIAI 0a3UpyeTCsl Ha MOJIOKEHUAX MEXYHAPOIHO-TIPABOBBIX aKTOB, TAKUX KaKk MexyHapoa-
HBII NAKT O MPaKIAHCKUX U TOJIMTUYECKUX IpaBaX, KOHBEHIMs O 3aluTe IpaB YeaoBeKa U OcC-
HOBHBIX CBOOOJI, B COOTBETCTBUHU C KOTOPBIMH KaXK/Iblii IPY paCCMOTPEHUH JIFOOOTO MPEbsIBIICH-
HOI'0 €My YTOJIOBHOI'O OOBHHEHHS BIIPaBE 3allMILATh Ce0s IMYHO WX Yepe3 3aIUTHHUKA.

Llenb JaHHOTO MCCIIEIOBaHMS 3aKJIIOYAETCS B pACCMOTPEHUM IIPOOJIEM TEOpUH, MPaBo-
BOT'O PEryJIMpOBaHMs U MPAKTUKH, CBA3aHHBIX C pealu3alieil mpasa 1ox103peBaeMoro, 00Bu-
HSIEMOT'0 Ha OTKa3 OT 3alllUTHUKA.

Martepuana u MeToAbl. TeOpEeTHUYECKYI0 OCHOBY COCTAaBHIIU TPYHbI OEIOPYCCKHX U pOC-
CHICKHMX aBTOPOB, MPAaBOBYIO — YTOJOBHO-IIpoLeccyalbHbIl Koaeke PecnyOnuku benapyce.
Mertonosnornyeckoii 6a3oil mpyu MOArOTOBKE PabOThl MOCIYKUIM OOIIEHAYYHbIE METOJIbI MO-
3HaHUs. B 3aBUCHUMOCTH OT KOHKPETHBIX 33/a4 HCCIEeI0BaHUs B paboTe UCTIOIb30BAIKCH ClIe-
JYIOILE METO/Ibl: CPAaBHUTENIbLHO-TIPABOBOM, OMKMCATEIbHO-aHAIUTUYECKUH.

Pe3yabTaTsl U ux o6cy:kaenue. B coorBerctBuu ¢ 4. 1 c1.47 YIIK Pecny6nuku bena-
pYCh, MOA03pEBAEMBI, OOBHHSAEMBIN BIIpaBe OTKa3aTbCs OT 3AIUTHHKA B JIFOOOW MOMEHT
IIPOM3BOJICTBA 10 MaTepualaM WM YTOJIOBHOMY J€lly, OAHAKo, coriacHo 4. 4 cr.47 VIIK
Pecnybnuku benapyce 3TO He mpensTcTBYeT €My B JalbHEWIIEM CHOBa BOCHOJIb30BAaThCs
[IPaBOM Ha MOJIy4YeHHE KBATU(PUIMPOBAHHON IOPUAMYECKOM MOMOIIM U XO/JaTalCTBOBAaTh 00
y4acTUH 3alIUTHUKA B TIPOU3BOJICTBE MO YrOJIOBHOMY neny [1, ¢T.47].

[TpaBo Ha OTKa3 MM0/103peBaEMOro, OOBUHIEMOTO OT 3aIIUTHUKA HE SIBISIETCS aOCONIOT-
HBIM, BEb PEILEHUE BOIPOCA O NPUHATHM TAKOIO OTKa3a SIBJSETCS IPEpOraTMBOM OpraHa,
BEJYLIET0 YrOJOBHBIN IPOLECC.

Taxoke, HEOOXOIMMO YUUTHIBATh BBIJENIEHUE JIBYX (DOpPM OTKa3a OT 3aIIMTHHUKA: OTKa3
OT 3aIMTHHUKA BOOOIIE U OTKA3 OT OINpPENEIeHHOro 3alluTHUKA. OTKa3 OT ONpeAeIeHHOro 3a-
IIMTHHUKA HE TOXJIECTBEHEH OTKa3y OT 3allUTHHKA BooOiIe. B ciayyae oTkasza ot onpezaeneH-
HOT'O 3alMTHHUKA, KpallHE Ba)KHO BBUICHUTH INPUYMHY OTKa3a W HYKJIAETCS JIU I0J03pEeBaec-
MbIi, 0OBHHSEMBIN B TIOMOIIM JAPYroro 3aliuTHUKA. 1 B ciydae, eciau Hy»XaaeTcsl, OpraH Be-
JYIIMHA YTOJIOBHBIM Mpoliecc 00s3aH MPUHATH MEPhl K yYacTHIO B Jiefie APYroro 3allUTHUKA
M0 TIPUTTIAIICHUIO WU TI0 HA3HAYEHUIO B TOPsiIKe, TpenycMoTpeHHoM c1.46 YIIK Pecniy6mnu-
k1 benapycs. OHako MoJ03peBaeMblil, 0OBHHIEMBIN MOKET B JIaHHOM CJIy4ae 3JI0yNnoTpeo-
JSTh CBOUM NPABOM, OTKA3bIBasICh MOCIEI0BATENbHO OT Ka)KJOr0 Ha3HAYEHHOI'O €My 3allUT-
HUKa U 3aTATMBas TEM CaMbIM PaccleOBAHUE U paccCMOTpeHue yrojaosHoro aena. Ho ocHo-
BBIBAsCh HAa OTCYTCTBUU y MOJ03PEBAEMOr0, OOBHHIEMOT0 IpaBa BbIOOpA 3alIUTHUKA, y4acT-
BYIOIIETO IO HAa3HAYEHUIO, IPUXOAUM K BBIBOJlY, YTO M IPAaBO HA OTKa3 OT ONPEIEIECHHOIO
3alIUTHUKA TOXE OTCYTCTBYET B TAKOM ClIydae.

BaxHpIM KpUTEpHEM IIPH OTKa3e OT 3ALIUTHHKA SBIISETCS MPUYMHA Takoro orkasza. YIIK
Pecriy6nmuku Benapych 3amperiaeT mpUHAMATh OTKa3 OT 3allUTHUKA B CBA3U C OTCYTCTBHEM
CPEIICTB JUIsl OIJIaThl FOPUIMYECKON MOMOIIM WIIM UHBIMUA OOCTOSTENHCTBAMH, CBUIETEIbCTBYIO-
IIMMU O BBIHY)KICHHOM OTKa3e OT 3ammTHuKa [1, cT. 47]. B GonmbImMHCTBE CitydaeB Mmoao3peBac-
Mbl€ U OOBHHSEMbIE HE MOTYT YETKO CPOPMYIUPOBATH MOTHBBI CBOET0 OTKa3a OT KOHKPETHOTO
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3alUTHUKA, YTO BJICUYET 32 COOOM OTKa3 B yJOBJIETBOPEHUU TAKOTO XojaTaicTBa. Takxke, MoJI0-
3peBaeMble, OOBUHSAEMbIE HE MOTYT B KaKoi Obl TO HU ObLIO (JOpME MPUHYKIATHCS K 3asBICHUIO
OTKa3a OT YCIIYT 3allUTHHUKA, TOJILKO 10 COOCTBEHHOM MHULIMATHBE U 100POBOJIBHO.

Uro kxacaercsi mpoueccyaibHON (HUKCAMK OTKa3a OT 3alUTHHKA, TO HA MPAKTUKE ITO
IPOMCXOIUT CIEAYIOIMM 00pazoM. Eciu oTka3 3asBisiercs B XoJe CyJeOHOro pazdoupareib-
CTBa, TO Cy/bs, KaK MPaBWJIO, BBIACHSACT MPUYMHBI OTKa3a, y3HAET MHEHHUE CTOPOHBI OOBUHE-
HUS U BBIHOCUT NPOTOKOJIBHOE ITOCTAHOBJIEHUE O IMPUHATHM OTKa3a OOBUHSIEMOIO OT 3alllUT-
HUKa. B ciyuae, koraa oTka3 NpOMCXOOUT Ha CTaJuM IPEJBAPUTEIILHOTO paccieloBaHMsl, TO
OTKa3 OTPa)kaeTcsi B IPOTOKOJIE COOTBETCTBYIOLIETO CIEICTBEHHOIO AEHCTBUS JIMOO B MPOTO-
KOJIe pa3bsACHEHHS INpaB U obs3anHocTel. Crexyer otMetuth, uto YIIK Pecmybnuku bena-
PYCh PSIMO HE MpelycMaTpuBaeT TpeOoBaHUH K popMe OTKa3a OT 3alUTHHKA.

Kpome Toro, Ha Hal B3I, IPU IPUHATUN OTKa3a OT 3alllUTHUKA BOOOIIE, B AalbHEHIIIEM
OpraH, BeylIHMi yroJOBHBIN IIPOLIECC NPU U3MEHEHUHU CYIIECTBEHHBIX 0OCTOSATEIbCTB, 3aTparu-
BAIOLMX UHTEPECHI 10JJ03PEBAEMOTr0, OOBHUHAEMOTO JIMIA, TAKUX KaK: IpeIbsBICHUE OOBUHEHUS,
n30paHye, N3MEHEHUE MEPBI NPECEUEHUS], COEIMHEHNE, BBIJIEIICHUE YTOJIOBHOIO JIENa, BOIPOC O
HEOOXOIMMOCTH 00€CIICYeHUsI yIaCTHsI 3alIUTHUKA TOJDKEH CTABUTHCS BHOBb.

Cornacno YIIK Pecnybnuku benapych, eciau auio 3agepxaHo WM K HEMY IIpUMEHEHa
Mepa [PEeceYeHus B BUIE 3aKIIOUEHUS O] CTPaxy, TO OTKa3 OT 3alllUTHUKA B 00s3aTEIbHOM
HOpsi/IKE JOJDKEH OBbITh 3asBJEH B MPUCYTCTBUU CaMOI0O 3alllUTHHMKA, C KOTOPHIM 3aKJIHOYEH
JIOTOBOP WJIM KOTOPBIM Ha3HayeH 4depe3 TePPUTOPHUAIbHYIO KOJUIETMIO aJBOKaToB. Ha Ham
B3I, HEOOXOAMMO 3aKOHOJATEIHHO 3aKPENUTh 00S3aTeIbHOCTh MPUHATHS OTKa3a OT 3a-
IMIUTHUKA B MPHCYTCTBUU CaMOT0O 3alIMTHUKA TPH JIIOOBIX OOCTOSTENHCTBAX, @ HE TOJNBKO B
yKa3aHHbBIX BBIIIE CIy4asx. ITO CIOCOOCTBOBAIO Obl JOMOJHUTEIBHOMY OOECIEUEHUIO J00-
POBOJIBHOCTH OTKa3a OT 3allUTHHUKA U IPECeUCHHIO JI0ObIX HE3aKOHHBIX IEHCTBUI CO CTOPO-
Hbl OpraHa, BeAyILEero YroJoBHBIN MPOLECC, HAPaBJIEHHBIX HA CKJIIOHEHHUE I10]103PEBAEMOrO,
O0OBHHSIEMOTO K OTKa3y OT 3aIUTHHKA.

3ak0yeHue. 3aKOHOATENb, MPEIOCTABUB MTOI03PEBAEMOMY, OOBHHSIEMOMY BO3MOXK-
HOCTb OTKa3aThCSl OT 3allUTHUKA Ha JHOOOM 3Talle YrojOBHOI'O IPOILECCa, UCKIIOYAET BO3-
MOYKHOCTh NPUHYKIACHUS YKa3aHHBIX JIMIl K PEaU3alMM CBOEro CyOBbEKTHBHOI'O IIpaBa BO-
NPEKH UX BOJIE, 32 UCKJIFOUYEHHEM CIIy4aeB, KOI/la yuyacTHe 3allUTHUKA o0s3arenbHo. [Ipuun-
HbI OTKa3a U peayibHasi COCOOHOCTh JIMIA 3aIIMIIATh CBOM MpaBa U MHTEPECHl CAMOCTOSATEINb-
HO JIOJDKHBI OBITh OUY€Hh BHUMATEIBHO MOJBEPTHYTHI NMPOBEPKE M OIICHKE OpraHaMH, BeIy-
IIMMHU YTOJIOBHBIN TpoIlecC, TaK Kak oOecreueHue Haajiekallel, BBICOKOKBAIU(pUIIMPOBaH-
HOU M MPO(eCCHOHATTFHON 3aIIUTHI TI0JJ03PEBAEMOMY, OOBHHIEMOMY — 3TO MOKa3aTelb MPH-
BEP)KEHHOCTH TOCYAAapCTBAa MPHUHIMIY BEPXOBEHCTBA IPaBa, BEIb YYACTBYS B YTOJIOBHOM
npoliecce M 3aluias MHTEPECHl, IpaBa U CBOOO/bI 110103PEBAEMOr0, OOBUHIEMOT0, 3allUT-
HUK BBITOJTHSAET MyOJUYHYIO ()YHKIIUIO.
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Pecny6nuka Benapych BeleT akTHBHYIO MOJIMTHKY IO NMPOTUBOJAEHCTBUIO KOPPYIIIMH
Ha ee Tepputopuu. B coorBercTBuu ¢ 1. 27 KoHuenuun HanuoHanbHOW 6e3omacHocTH Pec-
nyomuku benapych KOppyHIMOHHbBIE TIPOSIBIEHHS SBIISIFOTCS OJHOM M3 OCHOBHBIX yIpO3 HAaIHO-
HaJIbHOU O€30MacCHOCTH, YTO OOYC/IAaBIMBAET aKTYaJbHOCTb BBIOPAHHOM [UII PACCMOTPEHMS
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