IPUHIMIIAX PaBHOIPABUS, COTPYJHHUYECTBA, B3aUMOIIOMOILIM M €IMHCTBA Hapoaa. B artoil monenu
TOCY/IapCTBO BBbIpa)kaeT HAllMOHAJIbHBIE MHTEPECH! U, CIEAOBATENIBbHO, SBISETCS MOUIMHHO JEMOKpa-
tHaeckuM. [Ipu BceM mapTHITHOM pazHOOOpa3uu, OYEBUIHO, YCTABbI M MPOrPaMMBI ITAPTHH HE TOJDK-
HBI IPOTUBOPEUUTH FOCYIapCTBEHHOM UAE0JIOTHH, B OCHOBE KOTOPOM Jie)kKaT COLMallbHas CIpaBeasIu-
BOCTb, COLIMAIIUCTUYECKHE B3IJISABI C O€JI0PYCCKOM crien(UKO.
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K BOITPOCY O BO3MOKHOCTHU BBEJAEHUSA AJIBOKATCKOI'O PACCJIEAJOBAHUA
B YI'OJIOBHOM ITPOLHECCE

I.C. Acmpeb, H.B. Antoxoeckas
Bumebck, BI'Y umenu I[1.M. Maweposa

HecMmotpst Ha TO, 9TO B HayKe yrolOBHO-TPOIECCYALHOTO TpaBa pedb 00 aJBOKATCKOM pac-
CJIEZIOBAaHUH BEAETCS IaBHO, 10 HACTOSIIETO MOMEHTa KOHKPETHOTO MCCIICAOBAHMS JAHHOTO WHCTUTY-
Ta HEe MPOBOAMIOCH. Ha maHHOM 3Tame pa3BUTHsS YrOJIOBHOTO mpolecca Pecnyonvku benapych ocra-
€TCsl HEMAJIO HepemIeHHBIX TPOo0ieM, KOTOPBhIe MOTIIM OBl MCUE3HYTh MPH BBEIACHUH MHCTUTYTA aJlBO-
KaTckoro paccienoBanus. Ogaako B PecryOmnmke benapych maHHOMY MOHSTHIO YEIIEHO KpaliHe Mallo
BHUMAaHUS, XOTS, HA HaII B3I, TpeOyeTcs Ooliee TIIaTenbHas pa3paboTka yKa3aHHOTO HHCTUTYTA.

Ienp wccnemoBaHus 3aKItOYaeTCsS B 000OCHOBAaHUH HEOOXOIUMOCTH OoJiee TIOTHOTO UCCIIe0Ba-
HUSl MTHCTUTYTA aIBOKATCKOTO PACCIICIOBAHNS KaK C HAYYHOH, TaK U C MMPAKTUIECKOI TOUKY 3pEHUSI.

Marepuas 1 MeToAbl. TEOPETUUECKYIO OCHOBY COCTaBHIIU TPYbl OEIOPYCCKUX M POCCUHCKHIX
aBTOPOB, MPaBOBYID — YTOIOBHO-TIpOIECCyalbHbIl Konekc PecnyOmukn benapych, YromoBHO-
mporeccyanbHbIi kogekc Poccuiickont ®enepanuu, 3akon Pecnyommku benapycs «O0 amBokarype u
aIBOKaTCKOH JeATeNIbHOCTHY. [Ipr moAroToBKe paboThl METOIOIOTHYECKON 0a30ii MOCITy KUK 00IIe-
Hay4HbIe METOJIbl MO3HAHUS. B 3aBHCHMOCTH OT KOHKPETHBIX 3a/1a4 McciIeJoBaHus B paboTe UCTOb-
30BaJICh CIIEYIOIINE METOBI: CPABHUTEIEHO-TIPABOBOH, ONMCATEIHHO-aHATTUTHYECKUH.

PesyabTarel m ux o6cy:xkaenne. OJHIM W3 MPHHIMIIOB YTOJOBHOTO Tporecca PecryOnuku
benapych sBiIsIeTCS NPUHIMII OCYIIIECTBIEHHS MPAaBOCYHS HAa OCHOBE COCTSA3aTENbHOCTH M PAaBEHCTBA
CTOpPOH OOBHWHEHUS W 3amuThI [1, cT. 24]. OTCyTCTBHE COCTA3aTENBHBIX Hadaj Ha CTaJUU MpeaBapH-
TEJIHHOTO PaCCIlieIOBaHUS MPEIOCTABISET OPraHy YrOJIIOBHOTIO MPECIEOBAHUS OOINBIIHE BO3MOXKHO-
CTH JUISl TIPOBEJICHUS CJICACTBUS C OOBUHHUTEILHBIM YKIOHOM. CIIOKMBIIASCS CHCTEMA MPOIIECCyab-
HOT'O JTOKa3bIBaHUS MOJHOCTBHIO MCKIIIOYAET NMPOBEJAEHUE aJBOKATOM-3aIIUTHIKOM aJBOKATCKOTO pac-
CJIeJTIOBaHMs ¥ B POTUBOBEC BEChMa OTPAHUYCHHBIM BO3MOXKHOCTSIM 3alllUTHHUKA B MPOIECCE JTOKA3bI-
BaHUs, CYIIECTBYET pa3BUTasl CUCTEMA CJICACTBEHHBIX JACHCTBUN U JAPYTrUX Coco0oB cOopa nHpopma-
[IUH, OCYIIECTBIIIeMasi CTOPOHOW OOBHHEHHUSI.

B nacTosiiee BpeMs Tema aJIBOKATCKOTO PACcCIIeIOBAHUS SIBIIICTCSl aKTYaIbHOM U OCTPOMA, BEIlb
3aKOHOMATENb JIMIIb 0003HAYMII JAHHOE HAIIPaBIICHUE, a MPAKTHKa pa0OTHI aBOKATOB ITOKa3aia Iie-
JIBIA psIT IpobIIEM.

B otnnume ot Genopycckoro, poccuiickuii 3akoHoaarens emie B 2017 roxy momonHumia cr. 159
YTOJI0BHO-TIPOIIECCYaTbHOTO KO/ieKea 4. 2.2, KOTopas 3amlpeliaeT 0TKa3blBaTh aJIBOKATy B MPHOOIIe-
HUHM K YTOJIOBHOMY €1y MPEACTABIICHHBIX UM N0Ka3aTCJIbLCTB, B TOM YHUCJIC 3aKJITI0UCHHUH Ccrienuajaimn-
CTOB, €CII 0OCTOATENLCTBA, 00 YCTAHOBJIIEHMH KOTOPBIX OHM XOJATaWCTBYIOT, HMEIOT 3HAUCHHE JJIS
JTAHHOTO YTOJIOBHOTO JieJia U MOATBEPKIAIOTCA ATUMH JI0OKa3aTelbcTBaMu [2, cT. 156]. Oto cBune-
TEIBCTBYET O CTPEMJICHUH 3aKOHOJIATEISI K MPU3HAHUIO FOPUIMYECKOM CHIIBI IOKA3aTeNbCTB 3a COOU-
paeMbIMU aJIBOKATOM CBEJCHUSAMU. benopycckuii 3aKkoHOAaTENb MTOKA eIlle 3aKPETHI TOJIBKO 3aIlpeT Ha
OTKa3 3alllUTHUKY B JIOTIPOCE CBUJETENCH, B MPOBEJACHUN 3KCIIEPTH3 U JPYTHX CIICJACTBEHHBIX JICH-
CTBUH, €CITM 00CTOSTENHCTBA, 00 YCTAHOBJICHHH KOTOPHIX OHU XOJATaHCTBYIOT, MOTYT UMETh 3Haue-
Hue i nena [1, cr. 196].
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HUcxons u3 Toro, 4To TEPMUH «paccieOBaHME», B TOM YHCIIE alBOKATCKOE, Yalle BCErO CBSI3bI-
BAJIOCh C YTOJIOBHO-TIPOILIECCYaTbHOM Cepoii, 3T0O BO MHOTOM IPEONpPEesIo HapaBieHHe U mpe-
JIeNIbl COOTBETCTBYIOIIMX HcclienoBaHuid. OHAKO TOTHOMOYMS aJBOKaTa, oOpas3ylolme ero npogec-
CHOHAIILHBIA CTaTyC, 3aKpeIUICHBI HE CTOJBKO TPOIECCYATbHBIM 3aKOHOAATENLCTBOM, CKOJBKO,
B IIEPBYIO o4epep, 3akoHoM Pecryonukn bemapycs «O0 anBokaType U aIBOKaTCKOH EATEIbHOCTH,
KOTOPBI, B CBOIO OYepe.ib, SBIACTCS IOPUINISCKUM OCHOBAHUEM JUIsl OCYILIECTBJICHUS MPaBOBOM 3a-
HIMTHI IOCPEJCTBOM COOMpaHus A0Ka3aTenbCTB. [l0aTOMY cyliecTBytomye HayqyHble HCCIECAOBAHMS HE
B [TIOJTHOM 00BbEME PACKPBIBAIOT 3HAYUMOCTH aJBOKATCKOTO paccieJOBaHUs B Pealn3alliy IpaBa Kax-
JIOTO Ha TIOJyYeHHe KBATU(GUIIMPOBAHHON IOPUIUYECKON MTOMOIIHA ¥ B TOM YHCIIe, IIPaBa Ha 3allluTy,
MOCKOJIKY HE BBIABISIFOT BECh CIIEKTP BO3MOXKHOCTEH aJiBOKaTa Kak CyObeKTa MpaBO3alllUTHOMN
JIeSITeTbHOCTH.

Oco060e BHEMaHHE K POJIM aIBOKATCKOTO paccieOBaHus IPeaonpeesieT 3HAYMMOCTh 3aIlUThI
KOHCTUTYLIMOHHBIX MIPaB U CBOOO] YeJIOBEKa U TpakJAaHMHA BO BCeX cdepax *KU3HH 00LIecTBa, a 0Co-
OCHHO B paMKaX yroJoBHOTO mpoiecca. Takxke, Heo0X0AruMo 00paTuTh BHUMaHUE HA BKIIAJ aJBOKAT-
CKOT'O pacclieIOBaHUs B MOCTPOCHUH MPABOBOTO FOCYIApPCTBA U MPAXKIAHCKOTO OOIECTBA IyTeM pac-
KPBITHSI U PACHIMPCHUS MPAaBO3AIIMTHBIX BO3MOXKHOCTEH aJ[BOKaTa, peaju3yeMbIX UM B Ipolecce
JIOKa3bIBaHHS.

HOI[ AJIBOKAaTCKUM pacCii€NOBaHUCM CTOUT IIOHUMATh CaMOCTOSATENIbHBIN BUJ ACATCIIBHOCTHU aa-
BOKara, HaHpaBHCHHBII\/'I Ha CO6I/IpaHI/IC JOKa3aTCJIbCTB J'I}O6I>IMI/I, HE MNPOTHUBOPCHAIIMMHU 3aKOHOIAA-
TenbcTBY PecnyOnmku Bemapych, criocobamu, UX XpaHEHUE, NPOPECCHOHATLHYIO OLEHKY M IPOLEC-
CyalbHOE MPEJCTABICHUE MX OpraHy, BeIylIeMy YTOJOBHBIN Mpoliecc, mpeaycMaTpuBatoniee 00s3a-
TENbHOE MPHOOIICHUE K COOTBETCTBYIOIEMY JAeny. Takke, HEOOXOAMMO MPEeIyCMOTPETh BO3MOXK-
HOCTb JIUIICHUS IOKA3aTeIbCTB, COOPAHHBIX aJIBOKATOM, FOPUINICCKON CHIIBI TOJNBKO CYZOM B CIIydac
ycTaHOBJIeHUs pakTa HapyuieHuil. ColiepKaHnue aBOKAaTCKOTO paccieIoOBaHuUs 3aKJII0YaeTcsl B COOH-
paHnu, XpaHCHHUH, OLUCHKE U MNPCACTABJICHHUU O0Ka3aTC/IbCTB C IMOCICAYIONIUM HX HpI/IO6HleHI/ICM K
MaTepuagaM Jena. A 1meib aJBOKaTCKOrO PAacCieIOBaHHS 3aKIIOYAETCs B BHISBICHUH, 3aKPETJICHUN U
BKIIIOUYCHUH B cepy JOKa3bIBaHUS MO YrOJOBHOMY JENy JOKa3aTelIbCTB, KOTOPBIE OMPOBEPratoT J0-
BOJIbI CTOPOHBI OOBUHEHUS, CBUACTENLCTBYIOT O HEBUHOBHOCTH JHOO O COBEPIICHUH ITOJ3aIIHUTHBHIM
WHOTO MEHEE TSDKKOTO TPECTYIJICHUS WIH O HATHYHUA O0CTOSITENBCTB, CMSTYAIONIMX €r0 OTBETCTBEH-
HOCTb 3a COJICSTHHOE.

AJTBOKATCKOE PacCieI0OBaHKUe JOJDKHO MIPOU3BOAUTCS (PaKyJbTaTHBHO, JIUIIb B CIy4asX, KOTAa
CTOpOHA 3alIUTBI NPUACT K BBIBOAY, UTO IIPU ITPOBCACHUHN MIPECABAPUTCIILHOIO CJICACTBUA HC YCTAHOB-
JICHBI WIJTK HETIOJIHO YCTAHOBIICHBI OOCTOATENIHCTBA, MMCIOIIUE 3HAUCHHE JUIS 3alUThI IPaB, CBOOO U
3aKOHHBIX MHTEPECOB KIIMEHTA, a TAKXKE B CIIydasX, KOrJa ¢ JOCTATOYHON MOJHOTON He COOpaHBbI J10-
Ka3aTeNIbCTBA, XapaKTePU3YIOIIHE JTMYHOCTh MO03PEBAEMOT0 UITH OOBUHIEMOTO U BIIHSIONIUE HA BH
W pazMep HaKa3aHHUs, KOTOpOEe MOXeET ObITh Ha3Ha4eHO MojcyauMomy. [1o cBoum o0beMy W HaIpaB-
JICHHOCTH a/IBOKATCKOE PAacclieIOBaHHUE IMPECTaBIsIeT OJHOCTOPOHHIOK MyOIUYHO-TIPABOBYIO Jes-
TETHLHOCTh B MHTEPECAX TMO3aIUTHOTO, OCYIIECTBIISIEMYIO €T0 aJBOKaTOM (aJIBOKaTaMu) Ha A0Cyae0-
HOM TPOM3BOJICTBE MO YTOJOBHBIM JICTIaM.

3akiioueHune. Bee M3II0KEHHOE MO3BOJISIET MPUHUTH K BBIBOIY O TOM, YTO aJBOKATCKOE pacciie-
JIOBaHUE — 3TO MEXKOTPACIICBOI MPABOBOW MHCTUTYT, OCHOBBIBAIOIIUICS HA COBOKYITHOCTH HOPM Ipa-
Ba JIBYX OTpacieii: yroJlOBHO-IPOIIECCYAILHOTO U aIBOKAaTCKOTO MpaBa, 000CHOBAaHHO BBIJEISEMOTO B
Hayke 00 aJ[BOKaType B CaMOCTOSTENILHYIO OTPAcib 3HAHWH, UIMEHYEMYIO0 aJBOKATCKHM IPaBOM, a
UMEHHO JICSTEIbHOCTh 3alllMTHHKA, HANpaBlicHHAs Ha cOOMpaHue, XpaHeHUE, OIICHKY H IpeCcTaBie-
HHUE OpraHy, BeJyIIeMy YTrOJOBHBIN MPOIIECC, TEX JI0KA3aTeNbCTB, KOTOPhIE CBUACTEIBCTBYIOT O HEBHU-
HOBHOCTH TIOJI3AIUTHOTO, COBEPIICHUH UM MEHEE TSDKKOTO MPECTYIICHUS! WM BBISBICHUE CMSrda-
IOIIMX OTBETCTBEHHOCTh OOCTOATENLCTB. JlanmbHelIIee UCCIeIOBAHNE HHCTUTYTa aJBOKATCKOTO pac-
CJIeTIOBaHMs HEOOXOINMO, BeJlb, IOCKOJIBKY COBPEMEHHBIN YPOBEHb KBATU(HUIIMPOBAHHOCTH a/IBOKAT-
CKOH ACATCIIBHOCTH NpEAIoJIarac€T BOSMOXKXHOCTE BECTU aKTUBHYIO 3alllUTY HYTéM npeacTaBICHUA 10-
Ka3aTCJIbCTB, IMOCTOJIBKY M O4YC€BH/HA HOTpeGHOCTI) B T-IéTKOM, CANHOM IMTOHMMAaHWKU COACPKAHUA N
NPEeIOB MOJHOMOYMH aJBOKaTa Ha CaMOCTOSITEIbHOE COOMpaHHEe NPEIMETOB U JOKYMEHTOB, HX
NPaBOBOM NMPHUPOJBI U CTATyCA.
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