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[IpaBOBOM MHCTUTYT HENPHUKOCHOBEHHOCTH JINYHOCTH B CBOEM Pa3BUTHH NpoOLIes PA
[epUo/I0B, O4HAKO /0 HACTOSIIEr0 BpeMeHH He NOJY4YUJl BCECTOPOHHETO0 pacCMOTPEHHs C TOY-
KU 3peHHUs olpefiesieHUsl IepUOJOB ero CTAaHOBJIEHUS W Pa3BUTHS, [IO3BOJIMBUIMX €My B Ha-
CTOsIIllee BpeMs MOJYYUThb NIPAaBOBOE 3aKpelyeHne Ha KOHCTUTYLIHOHHO-IPAaBOBOM YPOBHE U B
KayecTBe MeX/yHapoJAHOro CTaHAapTa.

Llesb vccae0BaHUS COCTOUT B ONpeJesieHUU NpeAMeTa [J0Ka3blBaHUS, BbISBJIEHUU Ile-
PHOJI0B Pa3BUTHSI, CTAHOBJIEHNSA U IPABOBOT0 3aKpeNJIeHUs HEIIPUKOCHOBEHHOCTH JIMYHOCTH.

MaTepuaia 1 MeTo bl. MaTepuasoM UcCleL0BaHUA NOCAYKUJIN KdK UCTOpUYECKHUe Tpa-
BOBble UCTOYHUKHY, TAK U COBpeMeHHbIe, TeOpeTUYeCKHe paboThl YYeHbIX, OCBsLLeHHbIe JaH-
HOM TeMaTHKe. MeT0/10/10THY€eCKYI0 OCHOBY paboThl COCTABUJI BCEOOLIHUH AUANEKTUYECKUN Me-
TOJ, I0O3HAHMS, a TaKXKe OOLieHay4YHble MeTOAbl, KaK CUCTEMHBIM, MeTO/, ONIMCaHUs, aHa/lIn3a U
CUHTe3a.

PesyabTaThl M UX 06CyKaeHUs. B [peBHeM Mupe NpaBoBoe peryJupoBaHUe HeNPUKOC-
HOBEHHOCTH JIMYHOCTH GbLJIO HE TaKUM KaK CEeroJiHs, OHO XapaKTePHU30BaJoCh TEM, UTO B Ipa-
BOBBIX UCTOYHHMKAX KpallHe peJKO 00Opallajoch BHHUMaHNHe Ha MHble OCHOBAaHUSA ee OrpaHUYe-
HHUA, KpOMe KaK Ha JIMIIeHHe CBOOO0/bl, BEICTYNAaloIel Mepol Haka3zaHusl. OCOOGBIM CTAaTycoOM, He
MO3BOJISIBLUMM BOCIIOJIb30BAaTbCsl 4YeJOBEKY COOCTBEHHOW HENPHKOCHOBEHHOCTbIO, SBJISIICSA
cTaTyc paba. B gipeBHMe BpeMeHa UMeJI0O MECTO 3aKOHO/ATe/IbHOE 3aKpelljleHMe IPUHLUIA COo-
Pa3MepHOCTH HaKa3aHUsA pa3Mepy IPUYMHEHHOIO Bpe/ia, U3BECTHOTI0 KaK «IIPUHIUII TAJIMOHAY,
TO €CTb BBICUIMM H/leaJIOM CNIpaBeJIMBOCTH JJI JIIOJleH ABJAIach peasu3anua 4yBCTBA MeCTH.
Bpaxe6HOCTb JpeBHUX JIOJAeH M0 OTHOLIEHUIO APYT K APYry B caydae HeoGXOJUMOCTH He
MMeJa npeJiesa. BosHHKHOBeHUe IPUHIUIIA PABHOTO BO3ME3/Hsl — TaJIMOHA — M0JIOKHJIO KOHEL]
HeOTPAaHWYEHHOU BPaXAEeOHOCTH MEXAY «CBOMMU» WU «4Yy:KMMH», KOTOpasi MOTJla IPUBECTU
0011[eCTBO JIUILD K perpeccy.

[IpyHLMI Ta/MOHA CTaJ fABJATHCA PEryJAATOPOM COLMaJbHBIX B3aMMOOTHOLUEHWH paH-
HUX UCTOPUYECKUX 3M0X. IMeHHO B HeM JipeBHME JIIOJU MOIJIM peajiM30BaTh CBOIO MOTpPeG-
HOCTb B peasiM3aliiM 4yBCTBa MecCTH. [l0aToMy npezcTaB/ieHUs 0 paBHOM BO3Me3J WU COCTaB-
JISIIOT MEPBYI0 U CaMyl0 3JleMeHTapHY U YHUBepcaJbHyI0 $opMy crnpaBeAsuBocTH. [loMuMo
3TOro, TAJMOH TaKXe CTaJ Bblpa3uTeseM NPUHLUIA paBeHCTBA: BCe YJeHbl 001ecTBa Nonaja-
JIU 110, leICTBY e 3TOr0 NPUHINIIA, HECMOTPS Ha COCJIOBHYIO U COLIMa/IbHYI0 IPUHA/AJIEKHOCTb.

TanvoH cunTaeTesa JoMopasibHOM GOPMOM COLMAIBHOM perjiaMeHTalu, COOTBETCTBYIO-
el paHHeld popme pa3BUTHSA dYesaoBedecTBa. OZHAKO, IO MepPe Pa3BUTHs HPABCTBEHHOCTH, I10-
CTYIKH{ N0 MPUHUHUIY TaJHOHA COXPAHATCA U [0 CUX NOP COCTABJAKT BaXKHYIO 4aCTh [10Beje-
HUSA COBPEMEHHOrO [JMBUJAN30BAaHHOTO YeJ0BEKa, U TaKoe M0BeJleHUe He UMeeT GOopMy «Iepe-
»KUTKa». TaJIMOH OKasbIBaeTCsl BOCTPEOOBAHHBIM B MPAKTUUYECKUX B3aMMOOTHOLIEHUSX JIFOJIeH,
KaK peryJiTUBHbIA KOHQJIMKTHO-paspellarliui, CAepKUBAOUIMA arpecCHBHOCTb HUHCTPY-
MEeHT. JTO HpaBUJIO YaCTO BCTpevyaeTCs B HauMeHee OJIarONPUATHBIX )XU3HEHHBIX CUTYaLUAX
awoaed. OHO sABJgeTCA NPUHLHUIIOM, FapaHTUPYIOIUM NOPALOK B TaKUX YCJAOBUAX XKWU3HH, T'e
HpPaBBI W MOpaJb B yIaZKe, a FOCYJapCTBO He UMeeT CUJIbl /I IPUHYKJEHUs I'PaKJaH K HC-
MOJIHEHUIO 3aKOHOB.

TakuM 06pa3oM, ¢ TOUKU 3peHHUs NIPaBOBOr0 PeryJUpOBaHUsl TOrO BpeMeHH, 3aKOHHbIe
OCHOBAHUsl HapylLleHUs] HEIPUKOCHOBEHHOCTH JIMYHOCTH MOIJIM UMeTb KaK My6JIMYHO-, TaK U
YacTHONPABOBOM XapakTep. Bmecte ¢ TeM [Jis1 mepro/ia aHTUYHOCTH yKe OblJIO CBOMCTBEHHO
BO3HUKHOBEHHE CyZleOHbIX CIOCOGOB 3al[UThI NPAaB CBOOOAHBIX JIOJIEH, YTO TAKXKe XapaKTePHO
Y 1711 OTZ,eJIbHbIX aClIeKTOB HEIIPUKOCHOBEHHOCTU JINYHOCTH B HACTOsILee BpeMs.

Jnoxa CpesHeBEKOBbSl XapaKTepU3yeTCs yBeJUUYeHHeM CTelleHHU JeTalru3aluy B NpaBo-
BOM peryJIMpOBaHUM HENMPUKOCHOBEHHOCTH JIMYHOCTH CBOOOAHBIX JitoJel. B mepBbix BapBap-
CKUX NpaBAax EBpomnbl cTaiy NogBJAATHCA HOPMEI, 3aNpellarliie HeKOTopble U3 BUJIOB Orpa-
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HUYeHHs HEPUKOCHOBEHHOCTH YeJsoBeKa (HalpvMep, OTBETCTBEHHOCTD 3a CBfI3bIBaHUE YeJio-
BeKa B O/JHOM M3 CaMbIX J[peBHUX COOPHUKOB 3anMcell 06bIYHOr0 NpaBa repMaHIeB, CO3JaHHOM
B 507-511 rr., mocjeiHYe ro/ibl >KM3HH U NpaBJeHUs GPaHKCKOT0 KopoJis XyoBura, — Canude-
ckoit nmpaBje) [1, c. 244 - 249]. [IpaBoBbie (0cO6GeHHO) Cy/le6Hble TApAaHTHUU MPUBUJIETUPOBAH-
HbIX COCJIOBUH BCe 60Jiee YCUIMBAJINUCh, YTO HALILJIO OTpaXKeHUe B BesIMKON XapTUX BOJIbHOCTEN
1215 roaa. C XIV Beka ycuiieHHe BJIacTH $eoja/IbHOW BEPXYIIKH BbIJIMJIOCH B Y2KECTOUEHUE 3a-
KOHO/|aTe/IbCTBa Jla’ke B OTHOILIEHUHM CBOOOJHBIX JIIOJEeH, UYTO NpUBeEJIO K 6oJblliel jJeTann3a-
LMY U pacUIMpPeHHUI0 NepeyHs NPaBOBbIX OTPaHUYEHUN HENPUKOCHOBEHHOCTH JIMYHOCTH, OC-
JIaGJIeHUI0 ee TapaHTUH.

[IprMepHO B TaKOM ke I0JIOKEHUH HaXOAWJIOCh 3aKOHO/AaTe/IbCTBO BeIMKOro KHAXKecCT-
Ba JlutoBckoro u Peuu [locnosintoil. B JaHHOM 3aKOHOAATENBCTBE UMEJIUCHh U HEKOTOPbIE 0CO-
GEHHOCTH, Kacallhecs A0CTATOYHO BBICOKUX CyAeOHBIX FapaHTHUM JIMUYHBIX MPaB CBOOOAHBIX
JII0JleH, K YMC/1y KOTOPbIX OblIM OTHECEHbl e[JUHCTBO U BEPXOBEHCTBO IIpaBa, 06513aTe/IbHOCTD
CyZe6HOro pa3dbrpaTesbCTBa U P.

CuTyanusi ¢ IpOM3BOJIOM BbICLUIMX COCJIOBUH CYIeCTBEHHO U3MEHU/IACh CO BpEMEHH Ha-
CTyIJIeHUs1 Oyp:Kya3HbIX NpeobpaszoBaHUil. Ocob6o B 3TOU CBSA3U cjeAyeT YHOMSAHYTb AKT
0 JIy4IlleM IpeJynpexAeHUH CBOOOAb] OAJaHHOIO U NIpeAyNpexAeHNH 3aTOYeHUH 32 MOPSMHU
(Habeascorpusact) 1679 rosaa. 3HaueHue JaHHOTO JJOKYMEHTA B BONPOCE MPAaBOBOM peryiaMeH-
TallU¥ HENPUKOCHOBEHHOCTH JIMYHOCTU U 3aKOHHBIX OCHOBAaHUU ee OTPaHUYeHHUs HACTOJIbKO
BeJIMKO, YTO B HACTOsllee BpeMs caMO NPaBOBOe OrpaHUYeHUe HENPUKOCHOBEHHOCTH JIMYHO-
CTH IIpY 3a/Jlep>KaHuHU ¥ apecTe B IPaBOBOM JINTepaType UMeHyeTcs nponeypoi Habeascorpus.
OcHoBHOe 3HaueHHe Habeascorpusact Bblpa3nuioch npex/je BCero B yCTAHOBJIEHUH IIPaBOBOIO
NpHHIUIA: J060€e 3a/lepKaHre UM apecT JOJKHbl OCHOBBIBATbHCSI Ha 3aKOHHbBIX OCHOBaHUSX.
Tak, n. Il ykazaHHOro JJOKyMeHTa IJIacWJl, YTO NP BblJade NMPUKa3a Ha 3aJiep:KaHue WJId 3a-
KJ/II0YeHHE B COOTBETCTBYIOILEHN CyleOHOM MHCTAHLUHU CleAyeT yAOCTOBEPUTb UCTUHHbBIE NIPU-
YMHbI 33/lep:KaHus UM 3aK/II0UeHus (KpoMe ClyyaeB apecTa 3a FoCyAapCTBEHHYIO U3MEHY UJIU
TSDKKOE yroJIoBHOe npecTtynseHue) [2, c. 85]. TeHAeHIUs K 3aKpeNieHUI0 HEIPUKOCHOBEHHO-
CTH JIMYHOCTH OblJIa MO/AXBadyeHa KaK Ha eBPOINeNCKOM, TaK U Ha aMepUKaHCKOM KOHTHHEHTaX.
W B ckopoM BpeMeHU NpPaBO Ha HEIIPUKOCHOBEHHOCTb JIMYHOCTU «HALLJIO TPONUCKY» B KOHCTHU-
TYLMOHHBIX aKTaX abCOIOTHOTO 60JILIIUHCTBA IOCYapCTB.

3axio4yeHue. TakuM 06pa3oM, B CBOEM Pa3BUTHUH IPABOBOE 3aKpeljeHue HEMPUKOCHO-
BEHHOCTH JINYHOCTH MPOLLJIO PsAJ, TEPUO/OB:

[) [lepuon AHTHYHOCTH M paHHero CpeJHeBEKOBbsl, XapaKTepPU3YIOILUICA TeM, 4TO
B IPaBOBBIX aKTax NpeJNpUHATHI TOJbKO NepPBbIe MONbITKYU 3aKpenJeHUus OCHOBaHUH, YCIO0BUHI
Y TpeJiesI0B BO3/JeUCTBHS Ha TeJIeCHYI0 HEPUKOCHOBEHHOCThb 4YesJ0BeKa, T. €. CAeJIaH Iar oT
OOBIYHOTO M peJIMCMO3HOIO0 3aKpelvleHUsl K HpuJUYecKkoMy (IIar OoT «He MpaBa» K IpaBy).
B sTOT nepuoj 3ak/azblBajiCh OCHOBbI HEJJOMYCTUMOCTU MPOMU3BOJIBHOIO JIMLIEHUS KU3HU;
peryJrupoBaiiCb UMyLleCTBEHHbIE OTHOLIEHHA U BO3MOXXHOCTH NMPUBJIeYeHNUS JOKHUKA K OT-
BETCTBEHHOCTH; yCTaHaBJIMBa/JlaCb OTBETCTBEHHOCTb 3a MPUYMHEHHE TeJIECHOTO BpeJa 4eJso-
BEKY (XOTS U B.3aBUCHMOCTH OT COLIMAJIBbHOTO CTaTyca IoTepIeBLIero) U T.jA.

II) Mepuoxa CpegHEeBEKOBDS, I/le OJHUM U3 BeAYIIUX OCHOBAHWH JJI1 OTpaHHUYEHHUS He-
NPUKOCHOBEHHOCTH JIMYHOCTH B CpeZiHEBEKOBOU EBpoIie ABJI4/10Ch OTCYyTCTBHUE BO3MOXKHOCTH Y
YeJioBeKa /I0Ka3aTh CBOU «GJiaroHaMepeHHbIN», YeCTHBIN CTaTyc. BriepBble NpeApPUHATHI 110-
NBITKU OTpaHUYeHUs NpaB BEpPXYIIKH 00I1ecTBa, T.e. CBOOOAHBIX JIIOJleH; YCTaHABJIMBAJINUCh HO-
Bble BU/Abl HaKazaHUH (IITpadbl); MpHUBJeYeHHEe BUHOBHBIX K OTBETCTBEHHOCTH OCYLIeCTBJIsSIET-
csl B ONpefesieHHOW IpoleccyasbHON $opMe, YTO HA TOM 3Talle CBUJETEIbCTBOBAJIO 06 ompe-
JleJleHHOM Iporpecce B IpaBOBOM perJiaMeHTalMy OCHOBAHUH /11 OTPaHUYeHUs] HEIIPUKOCHO-
BEHHOCTH JINUHOCTH.

[1I) [Tepuog HoBoro Bpemenu Ao XIX B. xapakTepusyeTcsl 3HAYUTENbHbIM LIArOM B Pa3BU-
THUU HENPUKOCHOBEHHOCTH JIMYHOCTH M CONYTCTBYIOIIMX NpaB. BnepBrle cTan pa3BUBATbCA
NpPUHLIUIL: J1I060e 3aZiepXKaHue WJIM apecT JOJDKHbI OCHOBBIBAaTbCS Ha 3aKOHHBIX OCHOBAHHUSAX
(Habeascorpusact). Yupexaaauch cyJbl U KOX/AbIH 33/lep>XaHHbIN M0Jy4Yas NPaBo ObITh 3aCay-
IIaHHBIM B Cy/le6HOM MHCTaHLUH. BriepBbie B eBponelcKUX rocy1apcTBaxX CTaJu 3aKperisiThCs
NpaBOBbIe aKThbl, TAPAHTUPYIOIIUE CBOGOAY U HEMPUKOCHOBEHHOCTD BCEX JIIOIeH, HETPUKOCHO-
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BEHHOCTb JIMYHOCTU 3aKPEIJISeTCs B KOHCTUTYLIMOHHOM aKTe U BBIXOJIUT HAa YPOBEHb KOHCTHU-
TYLLMOHHOTO NpaBa.

IV) llepuon Hoselimero Bpemenu ¢ 1918 r. mo HacTosilliee BpeMsl XapaKTepU3yeTCs aK-
THUBHbBIM Pa3BUTHEM B 1IeJIOM MPaB U CBOOO/, YeJIOBeKa U IpaBa Ha HEMPHUKOCHOBEHHOCTD JIMY-
HOCTH, B YaCTHOCTU. Bo MHOIrUX rocysapcTBax COBEpILIEHCTBYETCSA KOHCTUTYLJUOHHOE 3aKOHO-
JaTeJIbCTBO, 3aKPEIJISIOTCS HOPMBbI, peryJUpyrllue NpaBOBOU CTATyC JUYHOCTU. ['apaHTHU
paB ¥ cCB0GO/| BBIXOAST HA MEX/AYHAPOIHBIN YPOBEHb, T.€. IPUHHUMAETCS Pl MeX/yHAPOJHbBIX
JIOKyMEHTOB, YHUBePCaJIbHbIX [JIJIs1 BCEI'0O MUPOBOTr'0O COO6IIECTBA.

Hcxonst M3 aHa/siM3a NpPaBOBOM perjiaMeHTalMd HEMPUKOCHOBEHHOCTH JIMYHOCTU B pas-
JIMYHBIX HOPMATUBHBIX aKTaxX MPOLIJOro, MOXXHO 3aK/JIOYUTh, YTO HENPUKOCHOBEHHOCTDb JINY-
HOCTHU NPOILJIO 3HAYUTEJbHBIN NYTh pa3BUTHUA. McciieqoBaHre 3TanoB pa3BUTHUS HEIPUKOCHO-
BEHHOCTHU JIMYHOCTHU NO3BOJISIET PACCMOTPETh AVHAMUKY 3ap0KJeHUsI OCHOB HEMMPUKOCHOBEH-
HOCTH JIMYHOCTH, IPOCJEUTD ee 3BOJIIOLHI0 U KOHCTaTUPOBATh Pa3BUTHE HENPUKOCHOBEHHO-
CTU JINYHOCTH KaK MPUHLKIA, MEX/YHAPOAHOTO CTaHAapTa B 06/1aCTH IIPaB U CBOGO,
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CTpemHuTe/IbHOE pa3BUTHE WHTEPHET-Cpe/bl, TECHO IepelJieTeHHOe C IJIobaiu3anuen,
MOBBIIIIEHHE PO UHPOPMAIMOHHOIO MPOCTPAHCTBA BO BCeX chepax 06IeCTBEHHOU KU3HH, B
TOM 4HcJie B 06J1aCTH 3KOHOMHUKH, BOSHUKHOBEHHE HOBbIX GOpPM NPOTUBONPABHBIX JlesIHUN B
chepe TOProB/au U NpeJIpPUHUMATENbCKON JeATeJbHOCTH, 060CTpeHHe NMPOGJIeMbl 3alUTHI
IpaB NpOJABLOB U NOTpebuTe el Ha OHJIANH-pPbIHKe, yyallleHHe CJlydyaeB CIIOPHbIX BOIPOCOB B
NpaBONPUMEHUTENbHON NPAaKTHUKe B chepe KUOEPNPOCTPAHCTBA BBIHYAUJIN MHUPOBOE CO06IIe-
CTBO JlelICTBOBATh 60Jiee peliNTeNbHO B 60pbbe C KUOEP-NPECTYIHOCTbIO U aKTHBU3U3UPOBATh
[IpaBOBOE peryJMpoBaHue Kubep-pbIHKa.

llenbio faHHOM CTaThU ABJAsAETCA UccaeoBaHue AeiicTBytomux HITA rocygapcts CeBep-
HoM EBpornbl, HanpaBJ/IeHHBIX Ha IPaBOBOE PeryJIMpoOBaHHEe MEXaHU3MOB JEeNCTBHUS U POLIECCOB
OHJIaH-pbIHKA.

MaTtepuas 1 MeToAbl. OCHOBHBIMM MaTepHUaJlaMH HUCCleloBaHUA ABJATCA KoHBeHIUA
CoseTta EBponbLo kubep-npectynHocty 2001 r., 3akoH llIBenuu «O AUCTaHIIMOHHON TOPTOBJIE»
2005 r., 3akoH HopBernu «06 asekTpoHHOU Toproesie»2003 r., 3akoH PuniasaHguu «0 3amuTe
notpebuteneri» 2005 r. u CrTpaTerus HalLMOHa/JIbHON KubOep-O6e3omacHocTu McnaHauu
Ha 2015-2026 rr. B x01€e uccieoBaHUs ObIJIU UCIOJIb30BaHbl GOPMaTbHO-IOPUAUYECKUHN U Me-
TOJ, CPABHUTEJILHOTO IIpaBOBe/leHUS.

PesyabTaThl U UX 06cyxKAeHMe. OCHOBOMOJIATAKIIUM MEX/YHApOAHbIM [TOKYMEHTOM
JLJ1s eBPOIIeNiCKUX CTPaH B JaHHOH cdepe sBaseTca KoHBeHus 0 kubep-npectynHocty CoBeTa
EBponbl 2001 r., npuHATHE KOTOPOU OBLIO 0O6YCI0BJEHO 03a060YEHHOCTHbI) BO3MOXHBIM HC-
10J1b30BaHNEM MHGOPMALMOHHBIX TEXHOJIOTUH B MPOTHUBONPABHBIX Lessx. KoHBeH s NpUBO-
JUT JOBOJIbHO IIMPOKYK KjaacCUUKALMIO, BKIYAIOLIYI0 B ce0s1 4 OCHOBHBIX BUJA Kubep-
arpeccry, Kax/Ablil U3 KOTOPbIX MOXKeT OBbITh COBepllIeH Ha NMPOCTOpax KUbep-pblHKA: MPOTHB
KOHOQUAEHLINAJBbHOCTH, LIeJIOCTHOCTH U JOCTYIIHOCTU KOMIBIOTEPHBIX JaHHbIX U CUCTEM; CBSI-
3aHHBIX C MWCIOJIb30BAHMEM KOMIIBIOTEPOB; C COJepKaHHeM HH(POPMAIMOHHBIX /[JAHHBIX;
C HapylleHUeM aBTOPCKOIO U CMeXXHbIX NpaB. JlaHHbIN MeX/yHapoHbIN JOKYMEHT He KOHKpe-
TU3WpyeT NepedyeHb He0OX0AMMbIX CAaHKLIMH, OCTaBJAsl 3TO B BeleHUU KaXKJ0N U3 CTOPOH, OJ-
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