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[ns Hamel cTpaHbl MPOTUBOJEHCTBUE TOPIOBJE JIOABMHU SIBISETCS OJHUM U3 AKTyaldbHbBIX
HamnpaBlIeHUH OOpPHOBI C MPECTYMHOCTHIO. ['OCynapcTBO MpenrprHHUMAET 3HAYHTENBHBIE YCHUIHS 10
MPEIOTBPAIICHUIO TIONIAaHUs CBOMX TpaXkaaH B pabCTBO B M000i U3 ero (opM ¥ TIPOSBICHUNA. 3Ha-
YUTENbHYIO POJIb IPU 3TOM UMEET COBEPLICHCTBOBAHUE YI'OJOBHO-IIPABOBBIX MEp, HAIIPABJICHHBIX Ha
MIPOTUBOJICHCTBHE TOPTOBJIE JTHOAbMH.

Llenbio HacTosiEe pabOTHI ABISETCS BRIABICHHE MPOOIEMHBIX BOIIPOCOB B yKa3aHHOU cdepe n
(bopmynupoBaHHe IPEATIOKEHUH [0 UX Pa3PEIICHHIO.

Matepuaa u Metoabl. [Ipm moaroroBke pabOTHI MaTepHaiOM CITYKHJIH HOPMBI CTaTed
YTrOJOBHOTO 3akoHoaarenscTBa bemapycu, I'epmanuu, [N'omnanauu, Januu, Ucnanuu, Ioasmm, Poc-
cuu, Ykpaunsl, [IIBelinapuu, @panuuu, a Takxke nonoxkenus Kousenunn OOH npoTuB TpaHcHanuo-
HaJbHOW OpPraHUW30BAaHHOM IPECTYIHOCTU W JIONOJHSOIIEro ee IIpoTokona o NpenynpexIeHud U
MIPECeUYEHNH TOPTOBIHN JIIOABMH, 0COOEHHO KECHIIMHAMH M JI€ThbMH, 1 HAKa3aHWU 3a Hee (naiee — [la-
JIEPMCKHI MPOTOKOI). Taxke HCHONB30BAINCH TPYIBl UCCIEIOBATENEH, H3YJaBIIUX MPOOIEMBI yTro-
JIOBHO-TIPABOBOT'O MIPOTHUBOJICHCTBHSI TOPrOBIE JMOAbMU. [Ipr 3TOM MpUMEHSIIICH 00IIeHAYYIHbBIE Me-
TOABI aHAJIU3a, OMUCAHUS, CPAaBHEHUS, a TAKXKE YaCTHOHAYYHbIE METOJbl — KOMIAPATUBUCTHUKH, TOJ-
KOBAHMSI IPABOBBIX HOPM.

Pe3yabTaThl M UX o0cy:kaeHHe. YronoBHBINM koaekc Pecnyonuku bemapycs (nanee — YK) B
OCHOBHOM COOTBETCTBYET MEKIyHapOJHO-TIPU3HAHHBIM ITOJIX0JaM IO BOIIPOCaM YCTaHOBJIEHUS yTro-
JIOBHOM OTBETCTBEHHOCTH 3a TOPTOBIIO JIOABMM, U3JI0KEeHHBIM B KoHBeHIIsIX OOH. Kak cBunerens-
CTBYET MPOBEIACHHBIA aHAIU3, B 3aKOHOJATENbCTBE PAa3IMYHBIX CTPAH MHUpA HE CYLIECTBYET €AUHOTO
YTOJOBHO-IIPABOBOr0 MOAXO0AA K OMNPEICICHHUIO MOHATUS TOPIOBIW JIIOABMU. B psine rocymapcTs, K
YHCITy KOTOPBIX clexyeT oTHecTH benapycs, ITonsmry, Poccuto u YkpanHy, TaHHOE IOHATHE TOIKYET-
Csl TOCTAaTOYHO IIMPOKO M BKJIOUAET B ceOsi pasHble (OPMBI MPECTYNHBIX mposiBieHuil. B ['epmanun,
lNomnanauu, [lIBeiiapun 1 HEKOTOPHIX APYTUX CTPaHAX 3TO KPUMHHAIBHOE JESHHE paccMaTpUBaeT-
Csl, OTPAaHUYEHO, B aCIIEKTE CEKCYaJIbHOM IKCINIyaTalluy. B yrojoBHBIX 3aKOHaX TaKHUX CTPaH, Kak Jla-
Hust, Micianusi, @paHiys, MOHIATHE «TOPTOBIIs JOABMNY Boobiie oTcyTcTByeT [1]. Ciiegyer oTMeTHTS,
YTO OOJNBIIMHCTBO HCCIEeNOBaTeNeil CXOMITCS BO MHEHHH O TOM, YTO TOPTOBJIS COBEPIICHHOICTHUMHU
JOJIbMH JIOJDKHA B 0053aTETbHOM HOPSIKE ONMPENeIsIThCS TOIBKO KaK aKT, COMPsDKEHHBIA ¢ 0OMaHOM
WU TIpUHYXAeHUeM [2, c. 4-17; 3].

CocTtaB TOPTOBIIM JIOJBEMH CKOHCTPYHUpPOBaH Kak (opmanbHbIi. [JJanHOE mpecTyrieHne Oyaer
MpU3HABAThCI OKOHYEHHBIM C MOMEHTA COBEPILIEHHUSI COOTBETCTBYIOLIETO NeiicTBUA (BepOOBKH, Tepe-
BO3KH, Tepeaadn YeloBeka U T.1.). Ilpeacrasisercs, uro B npexxnert pepakiun 4. 1 cr. 181 YK ator
COCTaB IIFOJIbMU B MPEBEHTUBHOM acIeKTe OBUT CKOHCTPYHPOBaH OoJiee YAadHO, TOCKOIBKY TTO3BOJISIT
MPU3HABATh OKOHUYEHHBIM MPECTYIUICHUEM JIE€UCTBUSI, IPEIIECTBYIOIINE COBEPIICHUIO TPOTUBOIIPAB-
HOM cienKky (HallpuMep, ¢ MOMEHTa MPeIOKEHUs MpoaaTh denoBeka). [1o cMpIciy HbIHE TEeHCTBYIO-
el HopMbl BCE JICHCTBUS, KOTOPBIE MPEAIIECTBOBAIN, HallpUMep, (hakTy mepegadu 4ejaoBeka, OyayT
00pa30BBIBATH MPUTOTOBJIEHHE K MPECTYIUIEHUIO. MI3BeCTHO, YTO 3a MPUTOTOBJIECHUE K MPECTYIIICHUIO
OTBETCTBEHHOCTH JIOJDKHA OBITH MEHEE CTPOroi, YeM 3a OKOHYEHHOE NpecTyIieHue. Bmecre ¢ Tem
OTBETCTBEHHOCThH 3a 3TO MNPECTYIJIEHHE B CPAaBHEHUHU C INEPBOHAYAIBHOHW pElaKkIMed y)KeCTOueHa.
Tak, B cankuuu 4. 1 ct. 181 YK 3a TOpro,ito J110AbMH YCTAaHOBJICHO HaKa3aHUE B BUJIE JIUIICHUS CBO-
00/IbI HA CPOK OT TpeX JI0 CEMU JIET ¢ KOH(DHCKaIeld MyIecTBa, HCKITFOUYEHBI paHee yKa3aHHbIC B .
1 cr. 181 anprepHaTUBHEIC HaKa3aHws. MaKCUMaIBHBIN TIPEIeT JINIIEHNS CBOOOIBI YBETTUICH 10 CEMHU
neT (panee — 10 6 yer). B cooTBeTCTBUM C moJoKeHUsAME cTathil 12 YK 3T0 03Hawaet, 4To JaHHOE
IIPECTYIUIEHUE OTHECEHO K KaTErOpUH TSKKUX MpPECTYIUIeHWH. /omonHnTeNnbHOE HaKka3aHWE B BUJE
KOH(HCKALIUK UMYIIECTBA ABJSIETCS 00s3aTEIbHBIM.

KoHCTpyKIMs JaHHON CaHKIWHU BCTYMAET B IPOTUBOPEUNE C MOJOKEHUSIMH YaCTH BTOPOU CTa-
ThH 61 YK, B COOTBETCTBUH C KOTOPHIMU KOH(MHUCKAIHS UMYIIIECTBA MOXKET OBITh YCTAHOBJICHA TOJIBKO
B OTHOIICHUH T€X TSHKKUX MM 0C000 TSIKKUX MPECTYIUIEHUH, KOTOPBIE COBEPIIAIOTCS M3 KOPBICTHBIX
mobyxaeHnii. OqHAKO, 0 MHEHHUIO MCCIICIOBATENICH U Ha OCHOBE M3ydeHus HOpMEI cT. 181 YK cie-
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JOyeT caenaTh 3aKJII0YeHHe, YTO TOPTOBII JIIOJbMH AaJEKO HE BCeTrJa MOXKET ObITh 00ycIOBJIEHA KO-
PBICTHBIME TIOOYXeHusimMH [3, c. 4-18; 4].

ITpu onleHKe 0OOCHOBAHHOCTH YCTAHOBJICHUS CAHKIIUU PACCMAaTPUBAaEMON CTaThU CIEAYET Y4H-
TBIBaTh OCOOBIN 3aKOHOJATEIbHBIN MOAX0A IPUMEHUTEIBHO K HECOBEPIICHHOJIETHUM NPECTYITHUKAM.
Tax, cormacHo myHKTY 2 yactu 2 crateu 115 YK nuity, coBepmmBiieMy npecTyIieHHe B BO3pacTe J10
BOCEMHA/ILIATH JIET, CPOK HaKa3aHWs B BUJIE JIUIICHUS CBOOOABI HE MOKET IPEBBIIATh CEMU JieT. Bme-
cte ¢ TeM B caHkiuu 4. 2 ¢1. 181 YK ycraHOBIeHO Haka3zaHWE B BUJIC JIMIICHUS CBOOOBI OT 7 0 12
JeT ¢ KoHQucKanue nmyniectBa. Kak cyay Ha3HayaTh Haka3zaHHE HECOBEPIIEHHOJIETHEMY B TaKOM
ciyqae?

B acnekre xBanmudukauuu NpeCcTYIUICHUS BO3ZHHKAET BONPOC M 00 OTrpaHUYEHUH TOPIOBIU
JIFOABMHU OT HEKOTOPBIX CMEXHBIX IPECTyIUIEHHH. B 4acTHOCTH, 3TO KacaeTcsi COOTHOLIEHUS! BepOOB-
KU JIIO/ICH B LENISX CEKCYalbHOM AKCILTyaTallid ¥ BOBJICUEHHS B 3aHITHE MPOCTUTYLHEH, & TaKKe Op-
raHU3alMK He3aKOHHOM Murpanuu [5; 6].

3axuiouenue. [IpoBeaeHHOE paccMOTpeHHE MPOOJIEMHBIX aClIEKTOB PEryiaMeHTaIN yTOJI0BHO-
IIPaBOBOT'0 MPOTUBOJECHCTBHS TOPTOBIIEC JIIObMH YKa3bIBACT, UTO €€ AajbHEIee COBEpPIIEHCTBOBAHNE
oOycrnaBiuBaeTcs HEOOXOIUMOCTBIO YCTPaHEHUs MPOTUBOpEUNiA Mexy Hopmamu. cT. 181 YK Pec-
nyonuku benapych 1 MHBIX CTaTei, ycTaHABIMBAIOIIMX KAaK pa3Mep OTBETCTBEHHOCTH 3a COBEPLICHUE
paccMaTpUBaeMbIX MPOTHUBONPABHBIX JCSHUH, TaK U UX MPU3HAKH.
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MOJIEJIM FOPUJIUYECKOM IMOMOIIH: 3APYBEXKHBIN OIBIT
Bemawxoea T.B.
cmapuwuil npenodasamenv BI'Y umenu [1.M. Maweposa, 2. Bumebck, Pecnyonuxa Berapyce

IIpaBo Ha OecrulaTHYIO IOPUAMYECKYIO IIOMOIIb BIIEPBbIE YIIOMHHAETCS B €BPOIEHCKOM 3aKOHO-
JIaTeJbCTBE OKOJIO JBYXCOT JIeT Ha3aj. [lpenocraBrneHne OecryiaTHOM IOPHIMYECKOW MOMOIIH B TO
BpeMsI OCYIIIECTBIIAIIOCH B OCHOBHOM I10 YTOJIOBHBIM JIEIaM HEMOCPEICTBEHHO B Cy/I€OHOM 3aceIaHuH,
u b B 70 - 80-x rogax XX B. BhIIEyKa3aHHYIO IIOMOIIb CTAJIM BKIIIOYATh IOPUANYECKHE KOHCYIIb-
TalHH, a TAaKKe TOMOUIb Ha JOCYAEOHBIX CTaIUsX.

Tewma nccnenoBanus SABIAAETCS BECbMa aKTyalIbHOM, TTOCKOJIBKY CUCTEMa IOPUANYECKON MTOMOIIN
B PecniyOnuke benapych B HacTosiiee BpeMsi HAXOAUTCS Ha IyTH CTaHOBJIEHUS. B 3Tol cBsA3M MHTE-
PeCcHO 00paTuThCS K 3apyO0eKHOMY OINBITY OKa3aHUs OECIIaTHOM IOPUINIECKONW IOMOIIH, K TEM CTpa-
HaM, rae cOPMUPOBAIUCH M YCIENTHO JIeHCTBYIOT CBOM MOJICNIN MPEJOCTABICHHS FOPUANIECKON T10-
MOTIIH.

Llens — cpaBHUTEIBHBIN aHAN3 CHCTEM OECIUIaTHOM IOPUAMYECKOH MOMOIIU B 3apyOEsKHBIX
CTpaHax.

Martepuan u MeToabl. MaTepHuaaoM HCCIEIOBAHMS MOCTYXIIN JOKTPUHAIBHBIE TTOJIOKEHUS
TEOPUHU KOHCTUTYIIMOHHOTO TpaBa B 00JacTH MpaBa Ha IOPUANYECKYIO TOMOIIb. i MOCTHKEeHN 11e-
JIY MICCIIEA0BAHMS MCIOIb30BAIMCh METOABI aHAIM3a U CHHTE3a, CpaBHUTEIbHO-TIpaBoBoi. Mccneno-
BaHIE OCHOBAHO Ha CUCTEMHOM II0JIXO/I€ K aHAJU3y MPAaBOBBIX U OPraHU3ALMOHHBIX MPOOJIEM CTaHOB-
JICHYs] KOHCTUTYIIMOHHOTO TIpaBa Ha OECIIaTHYIO IOPHIUYECKyI0 moMoiis B Pecrryonuke benapycs.

Pe3yabTaThl M UX 00cyxkaeHus. Moenu npeaoCTaBIeHUs FOPUANYECKON MTOMOIIIN UCCIIeI0Ba-
TEJISIMU OOBIYHO IMOJPA3IeNIAIOTCS Ha TpU KaTeropuu: judicare, MoJenb TOCYAapCTBEHHBIX 3aIIUTHH-
KOB M CMEIAHHYIO MoAelb. PaccMoTpumM noapoOHee kaxayro u3 HuX. Moaens judicare moapa3ymena-
€T MPUBJICYEHNE YaCTHONPAKTUKYIOIINX IOPUCTOB, C KOTOPBIMU KaKIBINA pa3 CHEHaTbHO 3aKII09YaeT-
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