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OPTAHBI TIPOKYPATYPBI B CUCTEME 'OCYJIAPCTBEHHOM BJIACTH

Bonkoe B.B.,
cmyoenm 1 kypca BI'Y umenu I1.M. Maweposa, 2. Bumebck, Pecnyoauxa benapyce
Hayunsrit pykoBoautens — Ko3ak MLA.

MecTo opraHa B cucteMe TOCyIapCTBEHHOH BJIaCTH 3aBHCUT OT MHOXKECTBa (JAKTOPOB; W 3TO HE TOJBKO
coJiepXaHue HOPMAaTHBHOT'O NPaBOBOTO aKTa, B KOTOPOM IPOMMCAH MPABOBOM CTAaTyc, HO U B3aMMOJAEHCTBHE C
JpYTHUMHU OpraHaMH, BBITIOJTHEHHE 33/1a4, (YHKIMHA, KOTOPBIE OCYIIECTBISIET OpraH WiIN cucremMa opraHoB. OuH
M TOT )€ OPraH MOKET MMETh Pa3IMYHBII CTaTyC B 3aBUCMMOCTH OT TOCYZAApCTBa, MPABOBOTO PEKHMA, (hOPMBI
MPaBJICHAS, B KOTOPOM OH (DyHKIIHOHHPYET.

Lenpto maHHOI CTaTbU SABIAETCS aHAIHM3 M BBISBICHHE OCOOCHHOCTEH MPABOBOTO PETYINPOBAHUS TIPABO-
BOTO CTaTyca MPOKypaTypbl Kak OpraHa roCyIapCTBEHHON BIaCTH B CUCTEME FOCY1apCTBEHHBIX OPIaHOB.

Marepuan u Meroabl. HayuHo-TeopeTHUCCKOM OCHOBOM SIB/ISIFOTCS. HOPMATHBHBIC MPABOBBIC aKThI B cepe
3aKpEeIUICHUsI IPABOBOTO CTaTyca MPOKYPaTyphl, TPYAbl YUEHBIX KOHCTHTYIIMOHAINCTOB, PaCCMAaTPUBAIOIIMX IIPaBO-
BOE PEryJIMpoOBaHHE OPraHOB NPOKyparypsl. [Ipu HamucaHuu ¢TaTby ObLI MCHOJIB30BaH METOJ| aHAIM3a TEOPETHKO-
MPaBOBBIX B3MIIIOB. MeTos aHanmmM3a yrnoTpedsseTcsi COBMECTHO C METOIIOM CHHTE3a, KOTODBII MO3BOJIMI 00BEIH-
HHUTh Pa3INYHBIC TOUKHU 3pEHHS U BBISIBUTE OCOOCHHOCTH 3aKPEINICHHs IIPABOBOTO CTaTyca MPOKYPaTypHI.

Pe3yabTarsl 1 uX 00cy:x1eHue. KOHCTUTYIIMOHHO-TIPABOBOM CTaTyC IMPOKYpaTypHl, €€ MECTO B CUCTEME Ioc-
YIApCTBEHHBIX OPTaHOB OJJHO3HAYHO HE OMpPEIENICH B 3aKOHOATENbHBIX akTax Pecyomiku benapyce. Kak ormeda-
10T B cBoeM Tpyne E.M. Koznosa, n O.E.KyraduH «cTepskHeM XapaKTeprUCTHKHU IIPAaBOBOTO CTaTyca roCyAapCTBEHHO-
TO OpraHa sIBJISIIOTCS: ycTaHOBJIeHHass B KoHcTuTyrmu neduaMms, 0000IIEHHO omnpenesiionas (yHKIMOHAIEHOE
Ha3HAUEeHUE IOCYAAapCTBEHHOIO OpraHa; MECTO, KOTOpoe OTBOAUTCA B KOHCTUTYIMM MOCBSIIEHHBIM €My HOpMaM;
MCTOPHSI BOSHUKHOBEHMS M (DYHKIMOHHPOBAHMS JaHHOro opraHay. [lonmpoOyem mcciieoBaTh JaHHBIC acHEKTHl CTa-
Tyca OpraHOB MPOKYPaTypbl M ONIPE/IENIMTh HX MECTO B CHcTeMe opraHoB B PecryOiike Benapyce.

Hcropus passutus [Ipoxypatyps! B benapycn Haumnaetcs ¢ 1922 r. ¢ npunstus [lonoskeHus 0 POKYpOPCKOM
HaJI30pe, B COOTBETCTBHH C KOTOPBIM, OblIa yupex/eHa ['ocynapcTBeHHas mpokyparypa B coctase HapoaHoro Komuc-
capuata FOctummn. Bo raBe npokypaTypsl ctost1 HapoaHsiit koMyccap FOCTHIINH, KOTOPBIM ObUT MOJIOTYETEH TIepe
[pesumymom LITUK BCCP. Haumnast ¢ 1936 T. IIpokypatypa Beixomut u3 coctaBa Hapoanoro Komuccapuara KOctu-
MK ¥ 00pa30BbIBAaCTCS CAMOCTOSITeIbHAS CHCTEMA OPTaHOB MPOKYpaTypsl Bo riiase ¢ [Ipoxypopom BCCP, nomunués-
Has HemocpencTBeHHO [Ipokypopy CCCP. Cremyrommii dTanm pa3BUTHsI OCHOB IPABOBOTO CTaTyca MPOKYpaTyphl,
HanpsIMyIO CBsi3aH ¢ 00pasoBaHueM He3aBHcuMoH PecrryOmiku benapycs. B 1990 r. 6pina yupesxneHa nomkHocTs [ ene-
pasbHOTO Npokypopa Peciryomukn benapyce. B stHBape 1993 rona npunsaT nepsbrit 3akoH «O npokyparype Pecryommku
Benapycb», a B eJsIX yCHIGHHSE POJIM TIPOKYPaTyphl B 0OPHOE € TPECTYMHOCTBIO, YKPETUIEHHS 3aKOHHOCTH U TIPaBOIIO-
psnka Ha ocHoBe KoHcturymmu PecriyOnmiku Benapych (pasnena 6, rnmasa 7) - B 2007 1. ObU1 nprHAT HOBBIH 3akoH «O
npokyparype Pecrryonmku benapyce.

B HOBOM 3aKoHe MpoKypaTypa onpesesieHa Kak «eAnHas U [EHTPAIN30BaHHAS CHCTEMa OPTraHOB, OCYIIIECTB-
JISTFOIIAsk OT MIMEHU T'OCYIapCcTBa HA30p 32 TOYHBIM M €IMHOOOpPA3HBIM HCTIOJHEHHEM HOPMATHUBHBIX IPABOBBIX aK-
TOB, a TaK’Ke BRITTOIHSIONIAs MHBIE (QyHKIMNY. Bo3rmasnser cuctemy I enepanbHeiii mpoxypop. Co3ganue, peopranu-
3aI|s ¥ JIMKBUAALVS OPTaHOB MPOKYPaTypsI ocytecTristorcs [pesunenrom Pecry6miku benapycs.

YUuTBIBas TEHACHIINH Pa3BUTHS IEMOKPATHYECKHX TOCYIapCTB, HEOOXOANMO OTMETUTH, YTO B BOIIPOCAX
periIaMeHTanuy pPoiii M CTaTyca MPOKypaTypsl, 3aKOHOIATENIN OTAEIBHBIX 3apyOEKHBIX TOCYIapCTB TO-Pa3sHOMY
OIpeNeNUIN MECTO IPOKYpaTyphl B HAIIMOHAJIBHBIX MPABOBBIX CHCTEMaX, B TOM UYHUCIIE CPEIH BJIACTHBIX rOCY-
JapCTBEHHBIX MHCTUTYTOB. Tak, B OTHUX CTpaHaX OHA OPTaHU3ALOHHO BXOJUT B MCHOJIHUTENBHYIO BEPTUKANb
(CIIA, Dcronust u ap.). B nHbIX cTpanax oHa oTHOcHUTCs K cyneOHoi Bnactu (Mcnanus, Jlateus, I'py3us u ap.).
Bo ®panuuu, Utanuu, Pymbiauy npokyparypa 3aHUMaeT IPOMEXKYTOUHOE MOJI0KEHHE MEX Ty UCTIOTHUTEIbHON
U cyzneOHoii BiacThio. Bo riaBe npokypaTypsl Bo @paHiy 1 ABCTpUN CTOMT MUHUCTP IOCTUIIMH, HO TIPH 3TOM
IPOKYPOPBL, BMECTE C CYIbSMHU COCTAaBIIIOT €AUHBIN Kopryc. B Poccun nonoxxeHust o npoxkyparype NoMeIeHbl
B paznen «CyneOHast BIacThy». CHCcTeMy OpTaHOB MPOKYpaTyphl BO3TIaBIsIeT I eHepallbHbIN Tpokypop PO.
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3akumouenne. HeoOXoMMO OTMETHTh, YTO €AMHON MOZENHM MPOKYpPaTyphl JIsL BCEX CTpaH MUpa He CyIle-
CTBYET M KaX[[asi U3 HUX UMEET CBOM MPEUMYIIECTBA M HEAOCTATKH, TIPH OIIPE/IeSIEHHH MECTa M POJIU POKYpPaTyphl B
KOHKPETHOM T'OCYHapCTBE, CJIEAYET YIUTHIBATh COIMATbHO-TOMUTHIECKUE YCIOBHS €€ OpTaHU3alui U (DYHKIIMOHH-
pOBaHMS, HAMOHATIBHBIC TPAJULNN U MEHTAIUTET 00IIecTBa. B ToXke BpeMs, MPaBOBOH CTaTyC M MECTO B CHCTEME
OpraHoOB TOCYAAPCTBA OPTaHOB IMPOKYPATYPHI HEMb3S OMPEASIUTH TOJIBKO JIMIIb MO OOIIMM HOPMaM, OIPEACIISIOIINM
CTPYKTYpPY, COCTaB, criocod ¢opmupoBaHus opraHa. CymecTBEHHOE 3HaUE€HNE UMEET APYTHEe COCTABILIOIINE PABO-
BOT'0 CTaTyca, MOXHO MPEIIOI0KHTh, YTO K HUM OTHOCSTCS! IIOTHOMOYHSI OPTaHa, B3aMMOJICHCTBHE €ro ¢ IPYTUMHI
OpraHamMH, IOpHIUYecKas CHJIa IIPUHUMAEMBIX [IPABOBBIX aKTOB H IPYTHE COCTABIISIOIINE.

KOHCTUTYIIMOHHAS PETJIAMEHTAIIUA CBOBO/JIbI COBECTH
N BEPOUCIIOBEJJAHUSA B PECITYBJIMKE BEJIAPYCbH U 3APYBEXKHBIX CTPAHAX

[Hezmepesa B.IO.,
cmyoenmka 2 kypca BI'Y umenu I1.M. Maweposa, . Bumebck, Pecnyéauka benapyce
Hayuns1it pykoBonutens — MBamkesud E.®., kanj. nea. HayK, JOLEHT

AXTyallbHOCTb TaHHOH TeMBl 0OOCHOBBIBASTCS TEM, YTO B HAIIM JHU OOJBIIOE KOJMIESCTBO TOCYAAPCTB, TaK
WITH WHaYe, PErJIaMeHTHPYET a0COTIOTHOE TPaBO YeJIOBeKa Ha CBOOOY COBECTH M BEPOHCIIOBEIAHMS, CBOIO TTO3HITHIO
TIO TTOBOJTY PEIIMTHH U MPEAOCTABIISET IPaBO TPaXkIaHaM CBOEH CTpaHBI CBOOOIHO COBEPIIATh CBAIIICHHOCTY)KeHHE. B
OCHOBHOM B KOHCTUTYIHSIX PEATH3YETCsl TIOJIOKEHHE O CBETCKOCTH IOCYAApCTBa, HO HEKOTOPHIE KOHCTUTYIIHOHHBIC
3aKOHBI 3aKPETUISFOT HOPMBI O CHEIM(HIESCKUX B3aUMOOTHOIICHUSIX LIEPKBU U FOCYIapPCTBa, NPEIyCMaTPHUBAIOT MPH-
YHHBI JUIs] OTPaHUYECHUSI CBOOOIbI COBECTH M BEPOUCIIOBEIaHNUS CO CTOPOHBI FOCY/1apCTRaA.

Iespi0 JaHHOTO UCCIIEIOBAHUS SIBJIICTCS aHANN3 KOHCTUTYLIMOHHOTO 3aKOHOJaTeIbCTBA O CBOOOIE COBE-
CTH U BepoucoBenanus B Pecnyomrke benapych 1 3apyOeKHBIX CTpaHaX.

Matepuana u Metoabl. MatepruaiaoM JaHHOTO HCCIEIOBAaHUS SABIBIIOTCS BeeoOmas nexmapanus npas de-
noBeka, Korcrurymus Pecrryonuku berxapycs 1994 roma u KOHCTHTYIIMOHHOE 3aKOHOIATENBCTBO 3apyOeKHBIX
rocynapcTB. [Ipu mMOATOTOBKE Tpyda WCHOIB30BAHBI CICAYIOUIIE METOIB! O3HAHUS: CPaBHHUTEILHO-TIPABOBOM,
(hopMaEHO-IOPHINYECKUH, aHATTUTHICCKIHA.

Pe3yabTaThl 1 HX 00cyKIeHne. B MexXITyHApOTHO-TIPABOBOM Chepe peuriuo3Has CBo001a 3aKperlicHa B
cT. 18 BeeoOmielt nqeximapaniy mpaB 4elIoBeKa, COTIACHO KOTOPOH KaKAOMY JIUIY TapaHTHPYETCS MPaBo Ha CBO-
60Hy COBECTH U BEPOHUCHIOBCIAHNA, B TOM YUCJI€ BOSMOXHOCTh UBMCHUTH CBOU PCIIMTMO3HBIC B3IJIA/IbI, OTIIPAB-
JIATH PEJIUTUO3HBIC KYJIbThI, KaK JIMYHO, TaK U C peJ’IHFHOBHOﬁ O6mHHOﬁ, OTKPBITO WUJIK IMPUBATHO B U3YUYCHUH
JIOTMATOB, LIEPKOBHOM CITy>k0€, OCYIIECTBIISATh PEIUTHO3HBIE U PUTYaJIbHbIE TaHHCTBA [1].

Kak npaBuiio, peauruosHas cBo0oza 3aKperisieTcss Ha KOHCTUTYIHOHHOM ypoBHe. B Koncrutynuu Pec-
nyonuku benapycek cr. 16 KOHCTaTHPYeTCs, YTO COTPYAHHYECTBO TOCYAApCTBAa M PEIUTHMO3HBIX OpraHU3aluil
periaMeHTHpyeTCs B 3aKOHE B CBSI3U C UX BO3JEHCTBUEM Ha Pa3BUTUE TOCYJApPCTBEHHOHN U JYXOBHOM IIPAKTUKH,
KyJIbTYpHBIX LIEHHOCTEH OenopycoB [2]. B crpaHax JIutsbl, JlaTBuM 1 DCcTOHNM rOCyAapcTBEHHAs LIEPKOBb TakK-
)K€ CyBEpEeHHA B pPaMKax CBOCH AESITeIbHOCTH, YTO 3aKPEIUICHO Ha KOHCTUTYIIMOHHOM ypoBHe. Tak, ct. 40 Kon-
CTUTYIIHA DCTOHUH 3aKPEIUIIET BO3MOKHOCTh CAMOCTOSTEIFHO CaMOMICHTH()UITUPOBATE CeOsI IO OTHOMICHHIO K
PEUTHO3HBIM OOITHOCTSM, COBEpIIATH PEIUTHO3HBIC NEHCTBUSA, €CIIM 3TO HE BPEOUT OOIICCTBY, 3IOPOBBIO
HaceJIeHUsl UM HpaBCTBEHHBIM ycTosM [3]. Ct. 99 KonctuTynuuu JlaTBUM Takxke Iriacut, 4To LEPKOBb OTHEIeHa
oT rocyaapctsa [4]. JlocTaTouHo MOapOOHO perIaMeHTHpyeT JaHHble Bonmpockl KoHcTuTyus JINTBEI, KOTOpas B
CT. 26 M3/1araeT OCyIECTBIMOCTh PEIMTHO3HBIX PUTYAIOB [I0-CBOEMY YCMOTPEHHMIO, BKIIIOYAs IPABO 00y4aThCs
3THM penuruo3HsM puryanam [5]. Coxpepkanue TUTOBCKOM KOHCTHTYIMHM, Ha HaIl B3MJIAA, HanOoJee IOJHO
OTBECYACT MHTCPHAIIUOHAJIbHBIM 1 eBpOHCﬁCKHM TpeGOBaHI/IﬂM.

Psin eBponeiicknX KOHCTUTYIIMH YKa3bIBaIOT HA HEOOXOIUMOCTh OOBEIMHEHHUS TOCYAAPCTBA U IIPHUXO/IOB.
B c1.6 Konctutynuu BeHrpuu, HECMOTpsi Ha TO, YTO IOCYAApPCTBO CBETCKOE, TOBOPHUTCS, YTO OHO B3aUMOJIEH-
CTBYET /C PEJMTMO3HBIMU OpraHW3alMsIMH, JIOCTUTas OOIIecTBEHHBIX meseil [6]. ['ocynapcTBo moguepkuBaet
COLMAIBHYIO POJIb LIEPKBH, BO3HUKHOBEHHE €€ BIIMSHUS HA COLMAJbHBIE MHpBI, KaK CeMeWHbIe, 3THHYECKHUE,
SI3BIKOBBIE OTHOUICHUS, U CTPEMJICHHE COTPYIHHYATH C KQKIBIM 110 BCEM COLMAIBHBIM HalpaBICHUSIM.

Ocoboe MecTo 3aHMMaeT BONPOC 00 OCBOOOXKICHUM CBSIIEHHOCIYXKHUTENEH OT IMPOXOKAECHUS BOCHHOU
CJIy’KOBI, TTOCKOJIbKY HJICOJIOTHSI MCIIOBEIYEMOH MMM PEIUTHH 3alpellaeT JAaHHBIM JIMIaM OBITh y4aCTHHKOM
BOOPY)KEHHBIX CHJI, OJJHOBPEMEHHO KOHCTHUTYLIMOHHO NPEIyCMaTpHBAETCS JIOIYCTHMOCTh aJIbTEPHATHBHOM
TpaxaaHckou cimyx0nl. Hanpumep, ct. 4 OcHoBHOTO 3akoHa OPI" yCTaHOBIEHO, YTO HUKOTO HEIL3SMPOTHB CBO-
el COBECTH NMPUHYIUTh HACHJILCTBEHHBIM IyTeM K BOOPYKEHHOW BOeHHOU ciyx0Oe [7]. B P® mo mpunsaTus @3
P® «O06 anprepHaTUBHON TpaskIaHCKOM ciryx0e» 2002 T. rpakaaHe He MOTIH BOTUIOTHTH B JKU3HD KJIIOYEBOE B
cT. 59 Koncturymuu 1993 1. mpaBo Ha pOTAIMIO UMEIOMIEHCS BOSHHOM CITY>KObI albTePHATUBHOU Tpa)kIaHCKON
0 PEJIMTHO3HBIM MOTHBAM [8].
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