Ho uHOoCcTpanHas KoMIaHus HE MOKET BOCIOJIb30BaThCs TAaHHBIM IIPaBOM, TaK KaK OHa paccyu-
THIBACT W YIUTAYMBAET HAJOT HA MPUOBUIH OTAEITHHO MO KAKIOMY MOCTOSTHHOMY TIPEICTaBUTEIHCTRY,
YTO O3HAYAET MO KaXJ0M CTPOUTENbHOMU IIOIIaKe oTeNbHO. Kak mpaBuiio, pacxosl MO TrapaHTUi-
HBIM 00513aTeJbCTBAM Y KOMIIAaHMH BO3HMKAIOT TOCJIE BBOJA OOBEKTa B IKCILTyaTalHi0. JTO 3HAUMT,
YTO IO TaHHOMY TIOCTOSTHHOMY IPEICTaBUTENLCTBY Y KOMIIAHHH OOJIBIIE HET A0XOa, TaK KaKk 00BEKT
CHaH W HeT OOJbIe aKTOB BBHIITOIHEHHBIX PabOT. YUecTh JaHHBIE PACXOABI B COCTAaBE 3aTpar APYTOi
CTPOUTENILHOW TJIOMIAJKU Ha TeppuTopun Pecnybnuku benapych nHOCTpaHHAsh KOMIIAHHS TaK ke He
uMeeT npaBa. Bo3aMOXKHOCTB e NMPOBEAEHHS NepepacueTa paHee YIUIAYeHHOTO MPeICTaBUTENECTBOM
HaJIOTa Ha MPUOBUTH C yYETOM BO3HHKIINX PACXOOB IO BEIEHUIO padOT B paMKax TapaHTHHHOTO 00-
CITy’KHBAaHHSA OTCYTCTBYET.

3axuiouenue. [IpoBesieHHOE HCCIIeIOBAaHNUE MTO3BOIMIIO BHISBUTH 0COOCHHOCTH HAJIOTO000II0XKE-
HUS crielUUIecKre U PEACTaBUTEILCTB HHOCTPAHHBIX OpraHU3alii, peau3yIONINX JUIATEIbHEIC
CTPOUTENBHBIE MPOEKTHL. JTH OCOOEHHOCTH OTPENEISIFOTCS OTPaHUYEHHBIM BO BPEMEHH NEPHOIOM
CyI€CTBOBAaHNA HHOCTPAHHOI'O IMPEACTAaBUTECIILCTBA. HpI/I O9TOM B OTHOLICHHUMH BTOPOI0 OIMMCAaHHOI'O
napamerpa (y4eT NpU HaJIOTOOOJIOKEHUHU 3aTpaT Ha MPOBEACHUE TapaHTUIHOTO PEMOHTA) CileayeT
OTMETHUTh, YTO TIOMUMO (PUCKAITBHOI CyIIECTBYIOMAs MPAKTHKA BBIITOIHSET PETYIATUBHYIO U CTHMY-
nupyrouyo ¢GyHkuuu. Tak Kak eTWHCTBEHHBIM CIIOCOOOM MHHUMH3ALIMHU 3aTpar Moxo0HOro Kiacca
SIBJISIETCS TIOBBIIIEHNE KadecTBa CTPOUTENILCTBA, YTO MPEACTABIACTCS BaKHEHIIEH 3aqauell nesiTenb-
HOCTH JIFOOO0¥ CTPOUTENHFHONW OpTaHU3aIIHN.
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INPABOBASI CUCTEMA TYPKMEHUCTAHA: UCTOPUSA U COBPEMEHHOCTD

blnsacosa A.,
cmydenmxa 2 kypca BI'Y umenu [1. M. Maweposa, 2. Bumebck, Pecnyoauxa benapyce
Hayunvwii pyxosooumens — Anu B.B., kano. ¢punoc. nayx, ooyenm

B Hacrosiiee BpeMsi KaxJ0€e rocy/IapeTBO UMEET CBOKO MPABOBYIO CHUCTEMY, HO MOTYT OBITH U
Takhe CUTYallMH, KOTJa B OJHOM TOCYAApCTBE COCYIIECTBYIOT pa3Hble KOHKYpPHPYIOIIHE MPaBOBbIE
cucTeMbl, 100 *e (PyHKIHOHMPYET CMEIIaHHas IpaBoBas cuctema. lIpaBoBas cuctemMa — 3TO COBO-
KYITHOCTh B3aHMOJEHCTBYIOIINX IPABOBBIX CPEICTB, OCHOBHOM LENBIO KOTOPBIX SIBISETCS YNOPSIO0-
YUBaHUE M pPEryIHpoBaHKe OOIeCTBEHHBIX OTHOIIEHUI. UTo KacaeTcsi mpaBoBOW cucTemMbl TypkMe-
HHUCTaHa, OHa OTHOCHUTCS POMAaHO-TE€PMAaHCKOW MpPaBOBOM CHCTEME, HO NMPH 3TOM BKIIOYAET B cels
HallMOHAJbHbIE 0COOGHHOCTH, YTO XapaKTEPHO sl 000 HAIMOHATILHOM TPaBOBON CHCTEMBI.

[IpaBoBast cucrema TypKMEHHCTaHA UMEET CBOIO CHENU(UYECKYI0 MCTOPHIO, PO MyTh OT
CUCTEMBI OOBIYHOTO M MYCYJIbMaHCKOTO TIpaBa JI0 pOMaHO-TepMaHCKON TPaBOBOM CEMbH B HACTOSIIICE
Bpems. [Ipu 3TOM B HCTOpHUHU ITPaBOBOM crcTeMbl TypKMEHUCTaHA UMEN MECTO JTOBOJIBHO JUINTEIBHBIN
NEPUO/] COLMAIMCTUUECKOI0 I1paBa (B COBETCKUI NEPUOL).

Ienp HcenenoBaHUs COCTOUT B BBISIBIICHHH OCOOCHHOCTEH MPaBoOBOM cucTeMbl TypKMEHHCTaHa
B MICTOPUKO-TIPABOBOM AaCIIEKTE.

Matepnan m Meroiabl. MarepuaioM HCCIENOBaHUS IOCTYXHJIN 3aKOHOJATEIIbHBIE aKThl
Typkmenuctana. M3yueHne ocoOeHHOCTEH MCTOPHYECKOTO IMYTH TYPKMEHCKOW MPaBOBOIl CHCTEMBI
HOTPeOOBAIO MCIIONB30BAHUS HCTOPHUUECKOTO, JIOTHYECKOTO, CPaBHUTEIBHO-NIPABOBOT0, popManbHO-
FOPUIMYECKOTO METOJIOB HAYYHOTI'O TO3HAHMS.

PesyabTaThl M MX o0cy:xkaeHue. [louty 10 nBaaLATOro roja MpoIIoro Beka Ha TEPPUTOPUU
coBpeMeHHOro TypKMeHHcTaHa rocroJCTBOBajla cUCTeMa OOBIYHOIO M MycyJbMaHcKoro mpasa. Co-
BETCKUI MEPUOJ XapaKTepu3oBayca peuenuueil cornuanuctruueckoro npasa PCOCP u npyrux coros-
HBIX PECITyOJIHK.

416



C naugana 1990-x rr. npaBoBas cucteMa TypKMEHHUCTaHa MpeTeprieBaeT (hyHIaMEHTATbHBIC TPeo0-
pazoBanus. [IpoBo3rnamensple 00IMe TPUHIUIBI PePOPMbI TAKUE K€, KaK U BO BCEM ITOCTCOLMAINCTH-
YECKOM IPOCTPAHCTBE: HICOJOTMYECKUIl M MOIMTHYECKHH IUTIOPAIM3M, COLMAIbHO OPHEHTUPOBAHHAS
PBIHOYHAS KOHOMHKA, PacIMpeHHe MpaB M CBOOOA JIMYHOCTH M YCHJIeHHE WX rapaHTuii. [IpuHsTas B
1992 rogy Koncturyius aHezaBucuMoro TypKMeHHCTaHa 3aKperiiia HOBBIE UICOJIOTHYECKHE OCHOBBI 00-
miectBa 1 rocyaapersa. CornacHo Konerutyiuu (cT. 3) BbICIIEH IEHHOCTBIO SIBJISICTCSI IMIHOCTH [1].

Mo Temmnam npaBoBbIX pedopM TypKMEHHCTaH 3aHUMAET CpeJJHEE MECTO Ha TEPPUTOPUH OBIBILIETO
CCCP, 3ameTHO OTCTaBast OT TAKHUX CTpaH, Kak Y30ekucraH, Kazaxcran, benapyce. C oOpeTeHreM He3aBH-
CHUMOCTH OBUTH TIPHHATHI XO03SIMCTBEHHO- TiporieccyabHbit (1991 1.), Canurapustii (1992 r.), Tamoxen-
ueii (1993 1.), Bo3aymmssrtii (1996 r.), Yronosusriii (1997 r.) u I'paxxnanckuii (1998 r.) kogekcsl. B To
e Bpemst K 2000 rogy OOJBIIMHCTBO CTAPHIX COBETCKUX KOAEKCOB OCTABAIOCH B CHJIC.

OcHOBHBIE HMCTOYHUKU IIpaBa M UX Hepapxus ompenensrorcss 3akoHoM Typkmenucrana «O
HOPMATHBHBIX MPAaBOBBIX aKTax», MPUHATEIM 18 mroHs 1996 roma. KoHcTUTyIus sSBIsieTCS BBICIITIM
HOPMATUBHBIM aKTOM, 3a HEHl CIeIyIOT 3aKOHBI, MIPUHATHIE pedepeHayMOM, 3aTeM 3aKOHBI, YKa3bl U
nocraHosiieHus IIpesunenra TypkMeHucrana, nocraHosieHus Memknuca TypkMmenucrana, mocra-
HOBJIeHUSI M pacnopsbkeHust Kabunera MunuctpoB TypkMmeHucTaHa, akThl MHHHACTEPCTB U APYTHX
HEHTPaTbHBIX OPraHOB FOCYAapCTBEHHOIO YIIPABJIEHUs, TOCTAHOBICHUS. XIKUMOB U pemeHus ['enre-
M. 3aKOHBI, KOTOpbIe U3MEHSIOT KOHCTUTYIHIO, Ha3bIBAIOTCA «KOHCTUTYLHOHHBIMU». OHM UMEIOT
NPUOPHUTET HAJ JPYTUMH 3aKOHAMHU.

IIpaBoBas cucrema TypkMeHHCTaHA CIaBUTCSI MHCTUTYTOM AEJIETUPOBAHHOIO 3aKOHOIATENb-
cTBa. B coorBercTBUM co cTaTthel 86 KoncTuTynnu Memkinuc MOXKET nepeiaBaTh PEe3UICHTY MpaBo
M37aBaTh 3aKOHBI (C MOCIEAYIOIUM of00peHneM Memkinca). 3Ta BO3MOKHOCTb HE PacIpOCTPaHsIET-
CSl Ha 3aKOHBI O MPUHATHU U W3MEHEHUH KOHCTUTYIMH, YrOJIOBHOE M aJIMHUHHUCTPATHBHOE 3aKOHOAA-
TenbeTBO, CyaeOHOe MPOU3BOJICTBO.

Pemenus, npunareie Xank Macnaxatsl, SBJISIOTCS OCHOBAHUEM TSI IPUHSATHS MPABOBHIX aKTOB
u nojnexat ucnonHenuio Ilpesnaentom Typkmenucrana, Memxincom TypKMEHUCTaHA M IPYTUMHU
rocyJapcTBeHHBIMU opranamu. OJTHaKO Takue peHIeHus caMy 1o ceOe He SBIISIOTCS HOPMATHBHBIMU
MPaBOBBIMH aKTamu [6].

Koncturynus Typkmenucrana Oputa-npussTa B, 1992 romy, m3meHeHa W JomonHeHa B 1995,
1999, 2003, 2006, 2008 u 2016 rogax, cocTout u3 & pazaenos U 142 crareil. OCHOBBI KOHCTUTYLIMOH-
HOro cTpod (pazznen 1) BKIIOYArOT Mpe3nACHTAIN3M (TIPE3UACHT TaKXKe SIBIAETCS TJIaBOM NpaBUTENb-
CTBa B COOTBETCTBHU cO cTartbeil 91 paznena [V), cBerckuil xapakrep, HEHTpaIUTET, pa3aeicHue Bia-
CTEH, psi MpaB YeJIOBEKa, CyBEpEHUTET Hapojaa U craryc Amxalax kak croiuusl. IlonpaBku B KOH-
CTUTYLIMIO MOTYT OBITh BHECEHBI MyTeM pedepeHayMa WM KBATU(GHUIMPOBAHHBIM OOJBITUHCTBOM B
JiBe TpeTu uieHoB Memxiuca. Panee Xank Maciaxatsl UMeN TOJITHOMOYMSA BHOCUTD MOIMPAaBKU B KOH-
ctutyuuto. [lonoxxenns o GopMe FOCyAapCTBEHHOTO YCTPOUCTBA - MPE3UIEHTCKOM peciryOnuKy - He
MOJUIEKAT U3MEHEHHIO.

[MpunsTeiii 17 uromns 1998 roma ['paxknanckuii kofeke TypkMeHHCTaHA BCTYIIUI B CliTy 1 MapTa
1999 ropa. [2].0n 3amenun ['paxnanckuii kogekc Typkmenckoir CCP 29 nekabpst 1963 roma. Oco-
O6enHocTh ['paknanckoro kogekca TypkMeHHCTaHa 3aKII0YACTCS B TOM, YTO OH NMPAKTUYECKH HE CO-
JIEP>KUT HOPMBI O MPEATNPUHNMATENHCKON JEeSITETFHOCTH I0pUInYecKuX JHll. COOTBETCTBYIONIUE OT-
HOIIICHMS PErYIUPYIOTCS OTAEJIbHBIM 3aKOHONATEIbCTBOM. B TO ke BpeMs ['paxiaaHCkuil Koaekc
IPSMO yKa3bIBAET, UTO €r0 MPaBuiIa NPUMEHSAIOTCS K MPEeJIPUHUMATEILCKIM OTHOLICHHUSIM.

B-obmacTi MHTEMIEKTYalbHON COOCTBEHHOCTH NEUCTBYIOT: 3akoH «O HayYHOW HHTEJUIEKTY-
anpHOM coOcTBeHHOCTH» OT 30 ceHTsa0ps 1992 r., 3akoH o matenrax ot 1 okTs0ps 1993 r., 3akon «O
MIPaBOBOM OXpaHe aJIFOPUTMOB, IPOrPaMM JJIsl SJIEKTPOHHBIX BEIYUCIUTEIbHBIX MAILIHH, 043 JaHHBIX U
TOTIOJIOTH MHTErPAJILHBIX MUKPOCXeM» OT 23 ceHTsiops 1994 rona.

HeiictByrommii YronoBHbI Kogekc Typkmennctana O0wi1 npussT 12 uions 1997 rona u Bery-
nun B cuty | sHBaps 1998 roxa (¢ mocieaylomuMu W3MEHEHUSIMH), 3aMEHUB YTOJIOBHBIM KOJEKC
Typxmenckoit CCP 1961 rona [5].

B memom, HOBBIM YTOJIOBHBI KOAEKC OCHOBAH HAa THUIOBOM YTOJIOBHOM KOJEKCE IJIS IOCy-
nmapctB CHI' m gacTo BOCHPOM3BOIUT POCCHUUCKHA YTOJOBHBIM KOJEKC MPAKTHICCKH OYKBAIBHHO.
Nwmeer 359 crateit. Cpenu ocobeHHOCTel TypKMEHCKOTO KOJIEKCa - pa3/Ie]ICHHE Ha CaMOCTOSITEIILHBIC
(GOPMYIHPOBKH TaKUX MPECTYIUICHUH, KaK MOXHUIICHNE XCHIINHBI C [EeTIbI0 BCTYIJICHUS B (haKTHUe-
ckue Opaunble oTHOIMEHUS (CcT.127), moOpoBOIbHOE MYKeITOKCTBO (4.1 ¢T.135), 3aHATHE IPOCTUTYITH-
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et (ct.138), ceomuuuectBo (cT.141), cyreHepcTBo (cT.142), MHOT0XKEHCTBO (CT.163), MOCATaTENLCTBO
Ha [IpesunenTa Typkmenucrana (ct.176), 610KkupoBaHrE TPAaHCIOPTHBIX KOMMYHUKani (cT.278).

Memxmmc Typkmenucrana n30pan mepBoro omOyacMerna B uctopun ctpanbl 20 mapta 2017 rona.
Kaxxapiii ron omOyzcMeH OyaeT IpeacTaBisATh OTYET O CBOCH JIESITENbHOCTU U CUTYalli B 00JIaCTH IpaB
YyeJoBeKa B cTpaHe Ha paccMorpenue [Ipesnnenta Typkmenucrana. OTOT OTYET IOKEH OBITh OCBEIIEH B
cpencrBax MaccoBoil naopmaryu. OJHUM U3 HAPABJICHUH AEATEILHOCTH OMOYICMEHA SBIISCTCS COAEH-
CTBHE Pa3BUTHIO MEXAYHAPOAHOTO COTPYIHHYECTBA B O0OJACTH MPAaB YEJIOBEKA, M3YUCHUE U BHEAPCHHE
MEXTyHapOIHBIX CTAaHJAPTOB, a TAKXKE BBHINOIHEHUE MEKIYHAPOJHBIX 0053aTenbCTB TypKMEHHCTaHA TIO
3aIIUTe IpaB U cBoOO yenoBeka. J0IKHOCTE OMOyIcMEHa, KOTOPBI SBIISIETCS YIIOJTHOMOYEHHBIM Ipe.-
CTaBUTEJIEM IO IIpaBaM 4esloBeKa B TypkMmeHUCTaHe, yupexxaeHa B cootBeTcTBUM ¢ KoHcerurynumeil Typk=
MEHHCTaHa C [IeJIbI0 00ecTieYeH s TOCyAapCTBEHHOM 3alIUThI IIPpaB U CBOOO YeIOBEKa U FPaKIaHIHa, UX
COOJIONEHNS U YBaKEHUS TOCYJAPCTBEHHBIMU OpraHaMH, MECTHBIMU OpraHaMH BJIACTH, U UX JOJDKHOCT-
HbIMU JLaMu. OMOyICMEH CBOEH JEATENbHOCTBIO JOMOJHAET CYLIECTBYIOIINE FOCYJaAPCTBEHHBIE CPEa-
CTBa 3aIIUTHI IIPaB 1 CBOOO/I YeNIOBEKA U TpakiaHuHa [4].

3akouenue. Takum 00pa3oM, MPOBEICHHOE HCCIENOBAaHME TOKA3aJlo, YTO paBoBasi CHCTEMA
TypkMeHHCTaHa OTHOCHTCSI K POMAaHO-TE€PMAaHCKOM IPaBOBOM CeMbe. B HMCTOpMM TIPaBOBOM CHCTEMBI
TypKkMeHHCTaHa UMENI MECTO IEepPEXOJl OT CHUCTEMBI OOBIYHOIO M MYCYJIBMaHCKOTO IpaBa K POMaHHO-
repMaHCKOMY TpaBy. B 3Ha4YMTENBHON CTENEHH STOMY CIOCOOCTBOBAIO COLMAIMCTHYECKOE MpaBo. B
HacTosiee BpeMs B TypKMEHHCTaHE MPOMCXOAAT MPaBOBbIE MpeoOpazoBaHus. MemxiucoMm TypKkMeHH-
CTaHa MPUHUMACTCSI MHOKECTBO 3aKOHOAATENBHBIX aKTOB, YITyUIIAOLIINX MPABOBOE MOJIOKEHHUE TPXKIAH
Typkmenncrana. OTHUM U3 TaKHUX 3aKOHOB sIBISETCS 3aKoH TypkMmeHucTaHa «O0 OMOyncMeHe mpuHsi-
ThIi 0T 23 HOs10ps 2016 rona. 3aKoH 3aKpeIvIsieT B cede OCHOBHBIE NIOJIOKEHUS AesiTenbHoCcTH OMOycMe-
Ha B Typkmenucrane. [IpuHumaroTcst u Apyriue HOpMaTHBHBIE MIPABOBbIE, HAIICIICHHBIC HA COBEPILICHCTBO-
BaHHE TPaBOBO cucTeMbl TypKMEHUCTaHA U MOBBIIICHUE YPOBHS KHU3HH TPAKIaH.
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MPO®UTAKTUKA IIPABOHAPYIIIEHU
HECOBEPIIEHHOJIETHUX: UCTOPUKO-IIPABOBOM ACHEKT

HAnu C.B.,
cmyoeum I kypca BI'Y umenu [I.M. Maweposa, 2. Bumebck, Pecnyboauxa berapyco
Hayunwiii pyxosooumenv — boukos A.A., kand. ¢unoc. nayx, doyenm

[IpaBoHapyIIeHUs, HECOBEPLICHHOJIETHUX SBIAIOTCS YacTbiO OOIIEH MPECTYMHOCTH, a MO3TOMY
WCTIBITHIBAIOT HA ceOe BIUSHNE KPUMHHOTEHHOM CUTYaIlNH, CIOKUBLICHCS B 001IecTBE. DTO BIHMSIHUE
uMeeT 0c000€ 3HAYEHHUE, IMOCKOIBKY 00BEKTaMH BO3JEHCTBUS SIBISIOTCS JIETH, KOTOpPhIE, JOCTHTHYB
YCTaHOBJIEHHOTO 3aKOHOAATEIHCTBOM BO3PACTa, MOTYT CTaTh CYObEKTaMHU PAaBOHAPYIICHHUS.

[enpb ncenenoBanusi — BHISIBUTH OCOOCHHOCTH MPABOBOTO PErYJIMPOBaHMS NPO(PUIAKTUKY Tpa-
BOHApYLIEHNI HECOBEPUICHHOJIETHIX B UCTOPUKO-TIPABOBOM aCIEKTE.

Matepuaa u Metoabl. 3ydenue mpodiieM npopuIakTUKHA paBOHAPYIIEHU HECOBEPIIEHHO-
JETHUX OCHOBAHO HAa aHAJM3E JICHCTBYIOLIETO 3aKOHOAATEIbCTBA, CTATUCTHUECKUX MATEPUANIOB CY-
JeOHOW MpakTUKU. PackpbiTre mpoduIakTHYeCKOro BO3IEHCTBUS Ha MOBEIEHHE HECOBEPUICHHOJET-
HHX TOTPe0OBAJIO HCIIONB30BAHMS TAKUX METO/0B HAYYHOT'O MO3HAHUS KaK MCTOPUYECKHUH, JOorHye-
CKHI, CHCTEMHBI, aHAJIN3 ¥ CUHTE3, HHIYKIWS U ACTyKIIVs.

PesynbTarel M uX o0cy;kaeHne. B oTHOLIEHNM MTpaBOHAPYIINUTENEH Ha MPOTSKEHUN BCEH HC-
TOpYH 4YEJIOBEYECTBA TOCYAApCTBO IMPUMEHSIIO camble pa3Hble BUIAbI HakazaHuid. B JIpeBHem Puwme,
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