npaBa. [loaToMy ecTb HEOGXOIMMOCTb MPUHATHUSA Cllel[UaJbHOro 3aKoHa «O KOoH-
CTUTYLUOHHO-IIPAaBOBOM OTBETCTBEHHOCTU B Pecnybsinke Benapych, rje cCKoH-
IIEeHTPUPOBATh BCE BONPOCHl KOHCTUTYIIMOHHO-IPABOBOW OTBETCTBEHHOCTH.
(ITpuHUMOBI, OCHOBAaHUS HACTYIJIEHUSI OTBETCTBEHHOCTU (B TOM 4YMCJIE COCTAB
KOHCTUTYLIMOHHOTO MpaBOHApYIIeHHUs), KPYTr CyObEKTOB MOJJIEXKAIIUX OTBET-
CTBEHHOCTH, CUCTEMY MEP OTBETCTBEHHOCTH, MPOU3BO/CTBO IO JieJ1y O HpUBJIe-
YEeHUU K OTBETCTBEHHOCTH U JIpyrHe BOIPOCHI, Kacaloluecs KOHCTUTYIIMOHHO-
NpaBOBOM OTBETCTBEHHOCTH).

YK 342.72/.73+342.722
OBECIIEYEHME IIPAB U CBOBO/J YEJIOBEKA U TPAXKJAAHUHA -
O/IVH U3 BAYXHEMIIMX NPUHIIUIIOB OCYIIIECTBJIEHUA MPABOCY AU

B.A. [lempoe
BI'Y umenu I1.M. Maweposa

JIto60e rocy1apcTBO, NpeTEHAYIOlIEE HA TO, YTO6GbI €ro CYMTaIU AeMOKpa-
THYECKUM JI0/KHO 00eCrnedyuTh MpaBa U CBOOOAbI YEJI0OBEKA U FpakJaHHWHA MpPU
OTIIPaBJIEHUM NIPABOCYUS.

[IpaBocyaue - Takasd QyHKUMUS Cy/leOHOH JIeTeJIbHOCTH, KOTOpass UMEET
npsiMoe OTHOLIEHUE K OCYIIeCTBJEHHI0 HanboJsiee 3HAUYUTEbHBIX NMPaB U 3aKOH-
HbIX MHTEPECOB YeJI0BeKA U IpakJJaHMHa, TOCYJAPCTBEHHBIX U MHBIX OPraHM3aluH,
JIOJDKHOCTHBIX JinL,. O MpaBoOCyAuH, HE YMOJISIA HU B KOer Mepe 3HaYeHUs JPyrux
bYHKIMM, MOXXKHO TOBOPUThb KaK O cep/ilieBHHEe MPaBOOXPAaHUTEJIbHONW (PYHKIMH,
LEHTPaJIbHOM 3BEHE BCEW CUCTEMBI B 1jeJIOM. Y B 3TOM BUAMTCS €€ aKTyaJIbHOCTb.

llesp Hccief0BaHUS BaKHEUILINUU NPUHLMIT OCYLIeCTBJIEHUS MPABOCYAUS
1o o6ecrevyeHUI0 MpaB CBOOO/ U 3aKOHHBIX UHTEPECOB YeJIOBEeKa U I'Pak/laHMHa.

MaTtepuanamu ucciaeaoBaHus sBiasetrca Koncrutynusa Pecny6avku bena-
pycb. MeTon uccaef0BaHUsSL — CUCTEMHbBIW aHAJIU3.

Kuv3Hb U 310pOBbE, YECTh U AOCTOUHCTBO — LEHHOCTH, KOTOPBIE MO/JJIe-
»KaT MepBooYepeJHOM 3alllUTe BO Bcex chepax rocyapCTBEHHON U OOLEeCTBEH-
HOM »KU3HH, B TOM, YHUCJIe, pa3yMeeTCsl, U NMPHU OCYLIECTBJEHUU NPaBOCYAUSI.
IOpuanyeckoi 6a30M JJis TAKOTO MOAX0AA B HALUU JAHU SBJISIETCS UJes, 3aKpell-
JsieHHas B cT.2 KoHnctutyuuu Pecny6avku Benapych, 4To «YesioBek, ero npana,
CB00O/Ibl M TAPAaHTHUM WX peaiM3allMU SIBJSIOTCS BbICIIEH IEHHOCTbIO U LieJIbI0
0011ecTBa ¥ rocyjapCcTBa.

JTa oCHOBOMoOJIarawias ujes pasBUTa U KOHKPETU3UPOBaHA BO MHOTHUX
npeanucanusax Koncrutyuuu Pecnybsvku Besapych u pyrux 3akoHoAaTeJb-
HBIX aKTax, BKJIOYas Te, KOTOpPble UMEKT HelloCpeJCTBEHHOEe OTHOIIEHUE K Ipa-
BOCYZMIO Y B 11€JIOM KO BCEM HalpaBJIEHUSIM NPAaBOOXPAHUTEJNbHOU /e TelbHO-
CTHU. JTO NpeANHUCAaHUA O PaBEHCTBE BCEX Iepe] 3aKOHOM U CyZIOoM, Mpe3yMIIL U1
HEBUHOBHOCTH, IpaBe Ha 3alllUTy OT OOBUHEHUS B NPECTYIJIEHUH, COCTS3aTe b-
HOCTU U PaBHONPAaBHUSI CTOPOH, MpaBe Ha CyAeOHY 3allydTy npaB U CBOOOJ OT
KaKuX Obl TO HU OBLJIO MOCATATENbCTB U T.[. MHOTHE U3 HUX UMEIOT CYIeCTBEH-
HOe 3HayeHWe JJisl CO3J[aHUS HaJJieXXallUuX YCJIOBUM, HEOOXOJUMBIX AJil MOJ-
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JIMHHOTO NPaBOCYJ U KaK 110 YIOJIOBHBIM, TaK U I'PaXJaHCKUM JieJlaM U JiejlaM
006 aAMUHUCTPATUBHbBIX IPAaBOHAPYILIEHUN.

Oco60oro BHUMaHUsI TPeOYIOT KOHCTUTYIIMOHHbIE U WHblE 3aKOHO/JATE b-
Hble TOJIOXKEHUS, KOTOpble MpPU3BaHbl TapaHTHPOBAaTb HENPHUKOCHOBEHHOCTb
JIMYHOCTH 4YeJI0BeKa Y FPaXKJIaHMHA, UX YaCTHOM KU3HU U KUJIUILIA.

CobJitoieHrEe 3TUX MOJIOKEHUN — Ba)KHeUIllee YCJI0BUE [ OCYLECTBJIEHNS
NpaBOCyiUsl, KOTOPOE OCYILECTBJSAETCS B CBSI3U C pa3dMpaTe/IbCTBOM YTOJIOBHBIX
Jiesl. UMeHHO B JJaHHOM 00J1aCTH MPUMEHSIIOTCS BeCbMa KeCTKHe Mepbl, rocyJap-
CTBEHHOTO NMpUHYxJeHUus. Y 3TO B onpe/ie/IeHHOM Mepe CJAYKUT pealbHOW MOYBOU
J/151 OIIACHBIX OLIMOOK, BJEKYLIMX HEPEJIKO TshKeJsIble MOCAe/ICTBUS, W JaxKe [JIs 3J10-
ynoTpebieHUs1 JO/DKHOCTHBIX JIMI, MPaBOOXPAHUTEbHbIX OPraHOB, YpE3MEPHO
YCEPACTBYIOILIMX B CTPEMJIEHUH «I10Ka3aThb CBOIO BJIACTb», INOO CO34aTh BUJUMOCTb
HEIPYMHUPUMOI0 OTHOUIEHUS K MPeCTYIIHUKAM, IOJJIMHHBIM U HEPEAKO MHUMBIM, a
NOPOU — U 6OJIBIIUX JOCTHXKEHUN «HA NMOYBE 6O0PbObI CMIPECTYMHOCTHIOY.

MHoroJieTHUM OTedyeCTBEHHbIN WU 3apyOeKHbL ONBIT MMOKa3aJ, YTO 4YeJsio-
BEK, NIPUBJIEKaeMbIH K YTOJIOBHOW OTBETCTBEHHOCTH U NPEJCTAIOIIUN Nepes Cy-
JlOM B KayeCcTBe 0OBUHSIEMOT0, OCTPO HYX/IaeTCs B JOMOJHUTENbHBIX CPeJICTBaX
3alUThl €r0 OCHOBHBIX MpPaB U cBO60/A. OHU 3aKpeMJIsiIIOTCA KaK B OOBIYHBIX 3a-
KOHax, TaK U Ha KOHCTUTYLJUOHHOM ypoBHe. C U3BECTHOW J10JIeN YCJIOBHOCTU UX
MO>XHO 00'beJUHUTD B TPHU PYIIIHI.

K mepBoM OTHOCATCA HpUAMYECKHE CpPeJCTBA, rapaHTUPYOIIME HENpH-
KOCHOBEHHOCTb JINYHOCTH 4YeJIOBEKA U IpakJaHUHA. BriosiHe ecTecTBeHHO, cpe-
JIU Cpe/iCTB JAHHOW I'PYyIIIbI BeAylliee MECTO 3aHUMAIOT Te, KOTOpble NpeJHa3Ha-
YyeHbl /i1 IPaBOBOM 3allUThl HaWBBICUIEH LEHHOCTH — 4YeJIOBEYECKOM >KH3HH.
B cooTtBeTcTBUH cO CcT. 24 KoHcTuTyuuu Pecny6smku besapych Kaxablii UMeeT
NpaBO HA XXU3Hb. JIJis IpaBOCY AU UMeeT NPUHIUIIHATbHOE 3HaYeHHUe TOT PaKT,
YTO B 3TOM K€ CTaThbe NMOJYEePKUBAETCS UCK/IOUUTEJNbHBIN XapaKTep CMePTHOMR
Ka3HU. OHa B COOTBETCTBUHU C HEU YroJI0BHOE 3aKOHOJATEJNbCTBO OPUEHTUPYET
Cy/Zibl Ha HEOO6XOJUMOCTb 0C0O0M OCMOTPUTENBLHOCTU U OCTOPOKHOCTHU NPU MPHU-
HATHM pELIEHHUH O IPYUMEHEeHUH JJaHHOW Mepbl HaKa3aHHU4.

Konctutyuus Pecny6avku besapych u Apyrue 3aKkoHbl 6eCKOMIPOMUCCHO
3anpenarwT JOble JeUCTBUS, KOTOpPble MPUYHUHSJIN Obl KAaKOW - TO yilep6 u
3/10POBbIO, YMOJISIJIA JIK Obl YECTb U IOCTOMHCTBA JIMYHOCTH. TaM ke KaTeropu-
YeCKHU 3ampelleHo B KaKMX Obl 3TO HU ObLJI0 GOpMax HACUJIMs, a TaKXKe MpoBeje-
HUE MeJWIIMHCKUX, HAYYHbIX UJIM UHBIX ONBbITOB 6€3 J0OPOBOJBHOrO COrJacus
TeX, KOro HaMepeBarTCAd NOABEPTHYTh TAKKUM ONbITAM.

JTU 3ampeThl, eCTECTBEHHO, NMOJAJIEXUT 6e3yCT0BHOMY COOJIIOJEHUIO U fB-
JISIIOTCA KpaliHe BaXKHbIMU IPeXK/e BCero AJs TeX 00/1acTel rocyjapCTBEHHOM Jiefl-
TEeJIbHOCTH, KOTOpbIe CBSA3aHbl C 60PbOOM C MPECTYNHOCTbIO U, COOTBETCTBEHHO, C
OCYILLeCTBJIEHVMEM MPABOCYAUs 10 YrOJIOBHBIM JiesiaM. OHU 03HA4alT, B YaCTHOCTHU
YTO HeJib3sl HU Y KOro Tpe6oBaTh MO/, YyTPO30M HACU/IUS U TeM 6oJiee C MIPUMEHEHH-
€M TAaKOBOTO a4y NPOTHUB Cebs1 U OJIM3KHUX POJICTBEHHUKOB PU3HAHUS CBOEN BU-
HbI B COBEpLIEHUH TpecTynyieHus. CBeZleHUs, IoJy4eHHble IPU HECOOII0JeHUU Ta-
KHUX 3alIpeTOB;, He MOT'YT CYUTATLCA 40Ka3aTeJbCTBOM, KOTOpPHbIE Cy/, BIIpaBe I10J10-
)KUTb B OCHOBY IPUI0OBOpPAa WJIM WHOIO pelleHUs MO0 KOHKpeTHOMY JAesy. Jlonk-
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HOCTHBIE JIMIA, JONYyCKalIliue aHTUKOHCTUTYLIMOHHbIE JIeNCTBUSA, JOJKHbI HECTU
CTPOTYI0 OTBETCTBEHHOCTD, B TOM YHMCJIE U YTOJIOBHYIO.

HenprvKOCHOBEHHOCTb JIMYHOCTU C KOHCTUTYLLMOHHOM TOYKHU 3peHUs
O3HayaeT TaKXe HeJO0NyCTUMOCTb IIPOU3BOJIBHOTO 33/iep>KaHus, apecTa, 3aKJlio-
YeHUs MOJ, CTPAXKY U COepKaHKUe M0/ CTPaKeH.

OTcTynJieHHe OT JAHHOTO 3ampeTa JONyCcKaeTcs TOJbKO B 3aKOHOM yCTa-
HOBJIEHHOM MOpSJKe KOTOpbIM NpeAycMaTpUBaeT CUCTEMYy rapaHTHUH, obecre-
YMBAKOIUX 3aKOHHOCTb U OOOCHOBAHHOCTb JIMLIEHUS CBOOOJBI YesioBeKa U
rpakjlaHvH B J11060M ¢popMe. JInLy, N0JBEPTHYTOMY TaKOU Mepe, IPeACTaB/eHbI
HeorpaHUYeHHbIe BO3MOXXHOCTH 110 IPUHECEHMUIO 7KaJI00bI HA ee HE3aKOHHOCTb.

BTopyio rpynny JONOJHUTENbHBIX CPeACTB, 0O0ecledMBalOIUX peannsa-
LUIO0 MpaB U CBOOOJ, YesJOBEKA M IpakJaHUHA, 00pa3yloT Te, KOTOpble MpeaHa-
3HA4YeHbI /ISl 3alUThl HEMIPUKOCHOBEHHOCTHU HUX YaCTHOW XU3HU. OCHOBHbIE U3
HUX 3akKpelieHbl B KoHcTutyuuu Pecny6svku besapyck. B npuHIMne fjaHHas
chepa KU3HU JI060r0 HEMPUKOCHOBeHHA. Ho Npy BO3HUKHOBEHHU HEOOXOIUMO-
CTU B XOJie, CKa>KeM, BbISIBJIEHUSI NPECTYIJIEHHUS U paccjieJOBaHUSL YTOJOBHOIO
JleJla BTOPTHYTBCS B YaCTHYIO >KM3Hb 4YeJsioBeKa (MpocayliaTh TejieQOHHbIE Ie-
peroBopbl, IPOCMOTPETh MOYTOBYI0 KOPPECIOH/EHLIMI0, 03HAKOMHUTLCS C TeJie-
rpadHbIMU UJIU UHBIMU COOOILIEHUSIMU U T.J.) 6€3yCJIOBHO 006s13aTeJIbHO HE00XO0-
JUMO COO6JII01aTh CleliMaJbHble MpaBuia, TapaHTUPYHolLMe OT npousBoJa. Ta-
KUe NpaBuja JeTalbHO persiaMmeHTupytoTcsa YIIK, 3akoHOM 006 omepaTHBHO-
PO3bICKHOM J1€ATEJIbHOCTU U HEKOTOPBIMU APYTUMH.

K TpeTbeu rpymnie Ha3BaHHBIX CPEACTB OTHOCATCH yCTaHOBJIeHHble KOHCTH-
TYLUENA M MHBIMU 3aKOHAMU MPABOBbIE CpeJICTBA, 06ecleyrBarole HEMMPUKOCHO-
BEHHOCTb KUaULIA. 2Kujibe — He TO, MECTO, T'Ie IOCTOPOHHUM, JlaXKe JOPKHOCTHBIM
JIMLIaM BeCbMa YBa)KaeMbIX U aBTOPUTETHBIX IPABOOXPAHUTEbHbIX OPraHOB, MOX-
HO MPOM3BOJILHO, IPOTUB BOJIM NPOKUBAKIIMX B HEM JIUI, COBEPLIATb KaKUe — TO
JleVICTBUS, B TOM UYHCJIE C BbISIBJIEHUEM U paccjieJOBaHUEM MPECTYIJIEHUH.

B cBfI3M ¢ XapaKTepUCTHKOW paccMaTpUBaeMOro MpUHLMIA NPaBOCYyUS
BAKHO MMeTb B BU/ly, YTO HAGJII0/leHUe U3JI0KEHHbIX NIPaBUJI [JODKHO BJieYb 3a
co60 UCK/IIOUEHUE M3 YUCJIA JJ0Ka3aTelbCTB BCEX JaHHBIX 0OHAPYKEHHBIX B XO-
Jile NeWCTBUM, NIpou3Be/leHHbIX 6e3 cOoOJI0jeHHsl TaKUX NPaBuJ. A 3TO O3HAYaeT,
YTO JJaHHbIe NTOJOOHOr0 po/ia He MOTYT CJIYKUTb OCHOBaHUEM JJis IOCTaHOBJIE-
HUS 3TOTO UJIM MHOT0 aKTa npaBocyAusi. B caydae X UCNOJIb30BaHUS IPUHSATHIE
CyZieOHble pelleHus A0KHbl OTMeHAThCA. COOTBETCTBEHHO MpPaBOCy/iUe HE MO-
»KET CYUTAThCS COCTOSIBIIMMCHL.

YK 347.191:35.072.2
ITPOBJIEMHBIE BOITPOCBI ITPUBJIEYEHHA
KAAMHUHUCTPATUBHOU OTBETCTBEHHOCTHU IOPUANYECKHUX JINL,

B.U. [lomaHetiko
IIpokypamypa Ilosnoykozo patioHa
Kopekc Pecniy6sinku beslapych 06 ajMUHACTPAaTUBHBIX IPAaBOHAPYIIEHUAX
onpejiesisieT, Kakue AessHUS ABJAITCA aJMUHUCTPAaTUBHBIMU MPaBOHAPYIIEHHU-
MM, 3aKpelJisieT OCHOBAaHUSA U YCJIOBUS aJl]MUHUCTPAaTUBHON OTBETCTBEHHOCTH,
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