Ipencrasnsercs, uro n Koncruryunonnomy Cyny Pecny6nuku benapych B 3aKoHOAATeIbHOM
HOPSJKE ClIeNyeT MPEeAOCTaBUTh aHAJIOTMYHOE TIpaBo. [IpaBo rpaxaan Ha oOpamieHne B KOHCTHTYIIHOH-
ueii Cyn PecnyOonmukm Bemapych mpu HapyIIeHHH MX KOHCTHUTYIIHOHHBIX IPaB M CBOOOX IOJDKHO OBITH
rapanaTtupoBano Koncrurymmeit Peciyonuku benmapycs.

CnenoBatenpHO, 11€7€CO00pa3HO BHECTH HEKOTOpble M3MeHeHus B Konctutymmio PecmyOnmkn
Benapycs u 3axon Pecybmuku Benapycs «O Koncturynnonnom Cyne Pecny6mmkn Bemapycs», mpemo-
cTaBUB IpaBo Ha oOpamenue B Koncrurymmonnsiit Cyn Pecnyonuku benapycs rpaxknanaM, 9b1 paBa u
CBOOO/BI HAPYIIAIOTCS 3aKOHOM, IPIMEHEHHOM B KOHKPETHOM JIENIE, 10 aHAJIOTHHU C 3aKOHOAATeIbCTBOM
Poccuiickoit ®denepanun.

[paBo xe rpakaan Pecnyonuku benapycek Ha oOpamenue B Koncruryuonnsiit Cyn Pecry0mnu-
ku benapyck OyzeT sIBISATHCS KOHCTHTYIMOHHOW rapaHTHel rocylapcTBa 3alllMINaTh MMpaBa U CBOOOJIBI
rpakaaH BCEMH JOCTYITHBIMH CIIOCOOaMH.

OCOBEHHOCTH ITPOU3BOACTBA 11O YI'OJIOBHBIM JIEJIAM
O INPECTYIVIEHUSIX HECOBEPIIEHHOJIETHHUX

H.A. Bacunvesa

HecoBepieHHOIETHHE, CTAHOBSCH yU9acTHHKaMHU YTOJIOBHOTO Ipoliecca, TpeOyloT 0co0oil mpaso-
BOM 3aIIUTBL. DTO OOYCJIOBJICHO B MEPBYIO ouepenb (HH3MUYECKOH M YMCTBEHHOW HE3PENOCThI0. 3aKOHO/a-
TeJb HE OCTaBHJI Oe3 BHUMAaHHS AaHHBIN (DaKT U BBLICIHI OCOOCHHOCTH MPOU3BOACTBA O MPECTYIUICHUSIX B
OTJIENILHYIO TJIaBy YTOJOBHO-TIpOIlECCyallbHOTO Koniekca PecriyGnuku benapycs (r. 45 YIIK Pecy6muku
benapyce). D10, Oe3ycioBHO, 00Jer4aeT npaBolpPUMEHHUTENBHYIO NEATEIBHOCTh MPAaKTHYECKHX OPraHOB.
BwMmecte ¢ TeM oTAenbHBIE IPOLIEAYPHI IO JeflaM O IPECTYIUICHUIX HECOBEPUICHHOIETHUX MpeyCcMaTpHBa-
eTcsl 1 M’HBIMHA HOpPMaMH, PacIOIOKEeHHBIMH B Apyrux paszaenax YIIK Pecryommku bemapyce.

Bce 0coOeHHOCTH NMPOM3BOACTBA IO J€NaM O TPECTYIUICHHUSX HECOBEPIICHHOJIETHUX MOXHO
MOAPA3/IeNIUTh Ha JIBE IPYIIIBI: MPOSIBILIIONINECS HA AOCYACOHOM M Ha CyleOHOM NPOM3BOACTBE MO Yro-
JIOBHOMY JIEJTy.

[TponsBoACTBO O A€TaM O NMPECTYIUICHUSX, COBEPIICHHBIX JINIIAMHU B BO3PACTE JI0 BOCEMHAIIIa-
TH JIET, IMEET CBOM OCOOCHHOCTH, KOTOPBIE 00YCIOBIEHBI, IPEKAE BCETO, TMIHOCTHIO IIPUBICKAEMOTO K
YroJIOBHOM OTBETCTBEHHOCTH. HecoBeplieHHOJICTHHE HPaBOHAPYLIMTEIN B CHIY CBOErO (M3MYECKOro,
YMCTBEHHOTO U NICUXUYECKOTO PAa3BUTUS HE MOTYT CAMOCTOSATENIFHO B TIOJHOM Mepe 3alMInaTh CBOM MH-
TepecHl U MOJIb30BaThCA BCEMH IIPaBaMU, IPEI0CTABIIEMBIMU UM 3aKOHOM.

JlaHHBIE O BO3pacTe HECOBEPIIEHHOJIETHETO MMEIOT pelIaoliee 3HAYCHHE MPH BO30YXKICHUH
YTOJIOBHOTO JieNla B OTHOIICHUH JIHIA. Bo30yx1eHne yrojaoBHOrO Aeia B OTHOLICHWH JIMIA, HE JOCTHUT-
IIET0 BO3pPAacTa, C KOTOPOr0 HACTYMAET YroJOBHAs OTBETCTBEHHOCTb, SIBISETCS HE3aKOHHBIM U BJICYET
HepalnnoHaIbHYIO TPaTy BPEMEHH, CHJI M CPEJICTB (BIIOCIIECTBUH AEJI0 MPEKPaIIaeTcs 10 MMyHKTY 2 4acTH
1 crateu 29 YronoBHO-IIponeccyanbHOro kosiekca Pecrybnukn benapycs). 3T0 HE00X0IMMOCTH IMEThH B
BUJly B T€X CJIy4asx, KOLAa JIMIO, COBEpIIMBINEEe OOIIECTBEHHO ONACHOE AESHHE, M3BECTHO K MOMEHTY
BO30YK/ICHHSI YTOJIOBHOTO JIENa.

Cranus nmpeaBapuTENILHOTO PacCiIeAOBaHUS YIOJIOBHBIX JIeJI O MPECTYIUICHUSIX HECOBEPIICHHO-
JIETHUX UMEET CBOM 0COOEHHOCTH.

B coorBercTBUUM ¢ uacThio 2 crathu 181, cratheil 189 YromoBHO- mpoleccyanbHOTO KOAEKca
Pecny6nuku benapyce 10 yroJgoBHBIM JieflaM O MPECTYIUICHUSIX, COBEPIIEHHBIX HECOBEPIIEHHOIETHUMH,
00s13aTeNIbHO PEABAPHUTEILHOE CIIEACTBHUE.

3amura HeCOBEPIIEHHOIICTHUX MPOSIBIIETCS TAKXKE B COKPAILICHHUH BJIBOE TPOJAOIKUTEIBHOCTH MX
JIoTpoca Mo’ cpaBHEeHUIO co B3pocibiMu (cT.434 VIIK). OpraHsl yroJlOBHOTO MPeCIeIOBaHNS MOTYT BbIJIe-
JIUTH JIEJI0 B OTHOLLEHUHU HECOBEPIIEHHOJIETHETO, YIaCTBOBABIIETO B COBEPLICHUH MIPECTYIIIIEHUS] BMECTE CO
B3POCIBIMY, B OT/AENbHOE Tpon3BoaAcTBO (cT.432 VIIK). B nemsix ycuieHus 3aluThl IPaB U 3aKOHHBIX WH-
TEPECOB HECOBEPIICHHOJIETHETO, OKA3aHUsI eMy HEOOXOJMMOM ITOMOIIM, CO3/IaHMUs JIOBEPUTEILHOW aTMO-
cdepbl BBEIEHO 00s13aTeIbHOE YJacTHe TIPH JIONIPOCe HECOBEPLICHHOJIETHETO MOJI03PEBAEMOr0 Wl 0OBH-
HsieMoro rieyiarora i rcuxosnora (cr. 435 YIIK). [Ipeamer nokaspiBaHus 10 JAHHOW KaTErOpHH eI pac-
IIMPEHHBIH. 3HAHWE NMCUXUYECKUX COCTOSIHUHM HECOBEPLICHHOJIETHEr0 IMOTEpPIEBIIEro 00eCIeunBaeT BO3-
MOYXHOCTB BBIPAOOTKH MPABIIBHOM TaKTHKK POBEACHUS CIEACTBEHHBIX JEHCTBUH, TAKTHKH MICHXOJIOTHYE-
CKOT'O BO3/ICHICTBUS HAa HETO U MOCJEIYIOUIEH MPaBUIbHON OLICHKH MOJYYEHHBIX MOKa3aHUi.

Cremyer OTMETHTH, UTO TaKas Mepa MpecedyeHus] KaKk OTJada HEeCOBEPUICHHOJETHEr0 MO MPH-
CMOTp IIPUMEHSETCS Ha MIPAKTHKE KpaiHe peIKo.

3aKoH 00s3BIBAET MPH PEIICHHH BOIPOCA O IPUMEHEHUH MEPHI IPECEYCHUS B OTHOIICHUH HECO-
BEPIICHHOJIETHETO OOBHHIEMOTO OOCY)XIJaTh BO3MOKHOCTH NPHMEHEHHsS TaHHOM MEphI MpEecedyeHus, a
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CJIC/IOBATEINILHO, TIPH U30paHHU APYTOi MEpHI IPECEUCHUs B TOCTAHOBICHUN HEOOX0IMMO yKa3aTh Iove-
My HE MOXKET OBITh IPUMEHEHA PEKOMEHIyeMasi 3aKOHOM Mepa IpecedeHHsI.

B 1. 45 VIIK 1999 rona conepxurcs ct. 430, KoTopast IpeAnrcHBaeT: «Jlexa o mpecTymIeHnsIX
HECOBEPIICHHOJICTHUX MOAJIEKAT PACCMOTPEHHUIO CIICIMAIBHBIME CYJaMH IO JeNaM HeCOBEpLICHHOJIET-
HHX 0O CYIbsIMH, HMEIOIIMMH CIIeHUaIbHYI0 HOATOTOBKY». M XOTs peanm3aiys BbILIEYyKa3aHHOW HOP-
MBI B OJrpKaiiniee BpeMs Bps[ JM BO3MOXKHA, HO HOpMaTHBHas 0a3a JUIsl CO3JaHMs IOBCHAIBHOW IOCTHILIH
B benapycu ects, cienansl nepBble MMark B 5TOM HalpaBJICHUH.

IIPABOBBIE IIOCTYJIATHI B YUEHUU P. TIAYH/IA
E.B. I'apoy3oea

B coBpemeHHbIN IEpHOA pa3BUTHA HALMOHAIBHOM NPAaBOBOM CHCTEMBI IIPaBO. BCE dalle pac-
CMAaTpPUBACTCSI B €TO MHCTPYMEHTAIFHOM acCIIeKTE, YTO MO3BOJISIET KaUYECTBCHHEE OLCHUBATH. €ro 3 dek-
TUBHOCTh. JlaHHas TeHIEHIMs NpocieKHnBaeTcs B KOHIENIMM COBEPHICHCTBOBAHUS 3aKOHOAATEILCTBA
Pecybnmukn bemapycp [1]. OcHOBHO# 3amadell COBEpIICHCTBOBAHUS HAIIMOHAJIHHOTO 3aKOHOIATEIHCTBA
SBJIACTCS] TOBBIMCHUE 3(PPEKTUBHOCTH NPABOBOTO PETYIMPOBAaHMS OOIIECTBEHHBIX OTHOMEHWH. [l pe-
IICHNS 3TOM 3aJadll HEOOXOIMMO CO3/aHHWEe OOOCHOBAHHOW INMPAaKTHYECKH INPUMEHHMOHN TEOpeTHYEcKOH
OCHOBBI HAMEUYEHHBIX NpeoOpazoBaHMil. [Ipy 3TOM NONOXUTENFHBIMHA TEHACHIMSMHU B Pa3BUTHU HallHO-
HaJIbHOM NPaBOBOI CHCTEMbI HAa3bIBAIOTCS] BOCHIPUATHE «IIEPEIOBBIX HaYYHBIX KOHCTPYKIIUH COBPEMEHHBIX
MPABOBBIX CUCTEM) MPU COXPAHCHUHU «OTAETBHBIX HCTOPUYECKH ONpPaBIaHHBIX MOJIOKECHUHN CUCTEMBI IIpaBa
CCCPy», nouck «HOBBIX KpUTepUeB (pOpMHUPOBaHHMS MpaBa ¢ y4ETOM NPUOPUTETA OOILETPU3HAHHBIX TIPHH-
IIUIIOB MEX/YHapOJHOTO TIPaBay, MHTETPALIMOHHBIX MIPOLIECCOB, II00ANN3aIUHN BCEMUPHON 3KOHOMUKH. Ho
K TaKHUM 3aUMCTBOBAHHSIM CIEAyeT OTHOCHTHCS C KpaiHEeil OCTOpOMXHOCTBIO, YUUTHIBAasS BCE OCOOCHHOCTH
HAIIOHAILHOM TPaBOBOM CHCTEMBI, HCTOPUYECKHE M KyJIbTYPHBIE TpaJUINK OOIIECTBA, HAIMOHAJIBHBIC
HpPaBCTBEHHBIE U IPABOBBIE LIEHHOCTU. McTOoprdeckue NpUMEpsl JOKA3bIBAIOT TPArHYHOCTh HACUIILCTBEH-
HOTO HAaca)kKACHMS HE NPUCYIINX KOHKPETHOM KyJIbType IMPaBOBBIX MocTynaToB. HeoOxonumo o6ocHOBaHME
HEKOETo «(HUIbTPa, MO3BOJIIIOIIETO HE JOIIYCTUTh IIPOHUKHOBEHNE B HAIMOHAIBHYIO IPABOBYIO CHCTEMY
YyXKIbIX €d MOCTYJaTOB M LUEHHOCTEN [2] mpu aKTHBHOM HCHOJb30BAHUU NEPEIOBBIX JOCTHKEHUM 3apy-
Oe)KHOI TTPaBOBOI HAYKH, aIallTHPOBAHHBIX K ITPAaBOBOM MpakTuke Pecydnmku benapycs.

TakuM 00pa3oM, OTHOIIIEHHE K NIPaBy KaK K MHCTPYMEHTY COLIMAIBHOTO PeryJHpOBaHMs B HallleH
MPaBOBOH cHcTeMe TpeOyeT TeopeTHUecKoro o6ocHoBaHUs. MHCTpyMeHTanu3M B IpaBe HA CETOAHSIIHUH
JIeHb XapakTepeH Ui ropuamdeckoil Hayku u mpaktuku CIIA (rocymapcTBa, MpHHAUIEKAIIETO K HHOM
MpaBoBO# cructeme). JlaHHBINA MOAX0a ObUL 0OOCHOBAH MPECTABUTEIIEM aMEPHUKAHCKOW COIHOIIOTHYECKOM
mkonbl ipaBa Pocko IMaynnom. Ilpaso IMaynna npexncraBisier co6oii BeICIIyi0 GpopMy OpraHU3alMu COLH-
IBHOTO KOHTPOJIA, KOTOpasi 3HAYMTENBHO MOTECHWIO PEJIUTHI0 U MOPab KaK OCHOBHBIE MHCTPYMEHTBHI
JIOCTVDKEHUsI OOIIECTBEHHOTO IOpsiika. TeM He MeHee, HeIOCTaTOYHOCTD PaBa Kak CPEeICTBA COLUATBHOTO
KOHTpOJISl TpeOyeT NOAAEPKKH TOMAITHET0 BOCTIUTAHMUS, PEJTUTHH, MOPAJI U 00pa30BaHUsL.

Jnst aMeprKaHCKHX IOPHCTOB MPABO MPEACTaBIseT cOO0H HHCTPYMEHT, O3BOJISIONMH 3 deK-
THUBHO pa3pemarh KOH(IMKTEL B OOLIECTBE; NMPHPOAA IpaBa, COOTBETCTBUE MPABOBBIX IPEANHNCAHUH
HEKUM HJealaM He JOJDKHBI BOJTHOBaTh IOPUCTOB, oTMeuaeT Ilayna. OH cuuTaer, 4TO MpaBO JOJKHO
obecrieuBaTh IMEHHO HHTEPECHI, OIIpeeisieMble UM Kak TpeOOBaHME HJIH XKeJTaHUe, KOTOPOe YelloBee-
CKO€ CYIIECTBO MHANBUAYAIBHO, Yepe3 TPYIITY WM aCCOLHAIMIO CTPEMSTCS yIOBICTBOPHUTH U C KOTO-
PBIMH TIO3TOMY COLIMAJIBHBIN MOPSIIOK JOJDKEH CUUTATheA. 10 €cTh, IPaBO OXpaHSIET HEe BCE MHTEPECHI, a
TOJIBKO JIMIIB T€, KOTOPBIE OHO MPU3HAET, U B TOM 00BEME, KOTOPBIM OHO MX OTPaHUIHJIO.

[MayHn mpuBOAUT COOCTBEHHYIO KiIacCH(HMKALMIO MUHTEpecoB. VHAMBUAYyaIbHbIE WHTEPECHl —
3TO; MPEXIE BCEr0, MHTEPECH COOCTBEHHMKA, TITaBHBIMU M3 KOTOPBIX IlayHI cuMTaeT BO3MOKHOCTH IS
Juna ObITh CYOBEKTOM IpaBa COOCTBEHHOCTH M MpaBa KOHTPakTOB. [IyOumuHbIe HHTEpECH ONpe/IesICHbI
[TayHmoM kak mHTepechl rocynapcrba. CoOIMaNbHBIH MHTEpEC 3aKIIOYaeTCsl B OOECIEUCHUH KaXIOMY
HMHNBHULY BO3MOXKHOCTH (TIOJIMTHYECKOH, COLMAIbHOM, KOHOMHYECKOHW) pa3yMHOro MHHHMyMa (IO
MEHBIIIEI Mepe) JOCTOWHOTO CYIIECTBOBAHHMS B OOIIECTBE.

IMaynn, onepupys HOHATHEM «COLMANBHOM MHKEHEPHUU») NOCPEICTBOM MpaBa, CBOJIUT €ro K:

1) packpbiTHIO Tex (AKTHYSCKHX HHTEPECOB, KOTOpHIC Ha OMNPECIEHHOM O3Talle M B YCIOBHAX

OnpeeNIEHHON IMBUIIM3AIIMN OKA3bIBAIOT BIUSHUE HA JIIOJCH;

2) YCTaHOBIEHHIO TPaHHMII, B Mpeaesiax KOTOPHIX ATH WHTEPECHI TOIB3YIOTCS TOMAEPXKKOM CO CTO-

POHBI 00IIECTBA;

3) ompeneneHuo TOTO, KaKKe TOHATHS, KAKHE MPaBOBbIE HOPMBI |, IOl BO3JCHCTBHEM ITOCIEAHIX,

KaKoil MeXaHN3M HEOOXOIUM JUIs 00ECTIEYCHHUS 3TUX HHTEPECOB;

4) omnpeneneHuIo, B KAKOW MEPe 3TH HHTEPECH MOTYT TI0JIb30BAThCS IPABOBOM 3AIUTOMM.
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