3aHMsI YCOBEPIICHCTBOBAJIOCH HAa OCHOBE JIOCTHIXKCHHH OTEUECTBEHHOW IOPUANYECKON HAYKH C y4ETOM
MPOUCXOJAIINX U IPSAYIIMX COLUAIBHO-I)KOHOMUUYECKUX U MOJIUTHYECKUX IIEPEMEH B CTpaHe, C yYETOM
COBPEMCHHBIX TCHICHIMH B COCTOSHHUU M XapaKTepe MPECTYMHOCTH. DTO MO3BOJISIET MPEAIONaraTh, 4ro
YTOJIOBHBIHA 3aKOH OyJeT CIOCOOCTBOBATh MOAAEPKAHUIO CIIPABEATMBOCTH M T'YMAaHHOCTH TIPH OTIIPaBIIC-
HHH TIPaBOCYANS B Hallled peciryOmnnke.
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HEKOTOPBIE ACITEKTBI OCOBOT'O ITPOU3BOJACTBA
AJL Llaspos

MartepuaabHO-TIpaBOBasi MPHUPOJA eI 0CO0O0TO MPOM3BOACTBA OKA3bIBaeT MPSIMOE M HEMOCPEa-
CTBCHHOC BIIMSTHHE HA IS 0COOOTO MPOM3BOJCTBA U MPUMCHIEMEIE CYIOM CIIOCOOBI TIPABOBOI 3aIIIUTHI,
cnenuuIecKre I JAHHOTO BHJIA CYIOONPON3BOACTBA: Llexbh 0co00ro Mpon3BOICTBA COCTOUT B BBISBIIC-
HUHM W KOHCTaTalliHd TeX WIH WHBIX O00CTOSITEIBCTB, C KOTOPHIMUA HOpMa IIpaBa CBS3HIBACT BO3HHKHOBE-
HHUE, U3MEHCHHE WM TMpeKpallleHHe y 3asBUTENS ONPEICIIeHHBIX MpaB Wik ob0s3aHHOcTell. B ocobom
MIPOM3BOJICTBE 3aJada CyHa HCUCPIBIBACTCS YCTAHOBJICHHWEM HAIWYUS WM OTCYTCTBHS IOPHUIMYCCKUX
(akToB. DTO MOJIOKEHUE HHOTIA CTABUTCS II0JI COMHEHHE M YTBEPXKIACTCS, YTO YKa3aHHas BBIIIE 33/1a4a
CyJla XapaKTepHa JIMIIb JUIs JeJl 00 YCTaHOBJIEHHU IOPUANYECKUX (PAKTOB M HE MOXKET OBITh PacnpocTpa-
HeHA Ha JpyTHe KATErOpHH e 0co6oro npon3soacTaa’’.

Kpowme ropuaudeckux (pakToB, B 0COO0M MPOU3BOCTBE YCTAHABIUBAIOTCS COOBITHS WIIH JIEHCTBUS,
IOPUINYECKOE COCTOSIHHE JIMIA WK UMYIIeCTBa. Bo Bcex 3THX ciydasx yCTaHABIMBAIOTCS IOPHINIECKUE
(axThl, HO MX XapakTep MOXeT ObITh paznuueH. IOpunuueckuii pakt — neiicTBUEe MMeEeT MECTO BO BCeX
TeX CIydYasx, KOTJa pedb HICT O PerucTpanuu Opaka, pa3Boja, pOXKACHU U T. 1I.; (aKT — cOOBITHE — 3TO
(hakT cMepTH JIMIa B OTPEICICHHOE BPpEeMs U TIPH OTIPENIEICHHBIX 00CTOSTEIhCTBAX; (PaKT — COCTOSIHUE —
(hakTBI WOKIUBCHUS, PAaKTHYECKOTO Opaka, pOACTBEHHBIX OTHOIICHHUH, HEJICeCITOCOOHOCTH U T. II.

Ocoboe Mpon3BOJICTBO MO CPABHEHHIO C IPYTUMH BHIAMH IPOHU3BOJICTBA MMEET CIEIH(PHUICCKYIO
IeNTb, KOTOpasi O0YCIIOBINBAET MPIMEHEHHE 0COOBIX CIIOCOOO0B 3alIUTHI OXPaHIEMOT0 3aKOHOM WHTEpeca.
CpaBHEHHE HCKOB O IPHU3HAHHUM C JeJIaMU 0COO0T0 NMPOU3BOACTBA MOXKET OBITh B 3TOM OTHOIIEHHH OCO-
OGeHHO TOKa3aTeNbHBIM. B HMckax o MpU3HaHMU IeNb CyAeOHOrO pa30MpaTeNbCTBA COCTOUT HE TOJBKO B
YCTaHOBJICHUH FOPHINYECKUX (DAKTOB, HO M B 3al[UTE€ TOTO MaTEpHAIBLHOIO MPAaBOOTHOIICHHUS, KOTOPOE
u3 3TUX (GakToB BbITekaeT. Cy/ OCYIIECTBISET 3aIUTY IyTeM NMPU3HAHUS 3TUX MPaB, NPEKpalleHHUs WK
M3MEHEeHMs paBooTHOIIeHHH. Takum 00pa3om, cyeOHOe pelieHre He TOJIbKO KOHCTaTUpYeT (GaKT, HO U
ompezensieT AajbHEHIIee MOBEJCHHE CTOPOH CIIOpa, NMPEeIyCMOTPEHHOE COACp)KAaHHEM MaTepHalbHOTO
NPaBOOTHONICHHUSI.

B ornnume ot sToro, B menax o MpH3HAHWM JHIA OE3BECTHO OTCYTCTBYIOIIUM HJIH OOBSIBICHUH
JMIa yMEpIINM, O NPU3HAHWUM JIMIA OTPAaHMYEHHO JIeeCIIOCOOHBIM MIIM HE/IeeCcIIOCOOHBIM, O BOCCTaHOB-
JICHHAU TPaB M0 YTPAYCHHBIM JTOKYMEHTAaM Ha MPEABIBUTEIIS WIK O MIPU3HAHUU HMYIIECTBA OSCXO3SMIHBIM
peub UAET JIMIIb O KOHCTATallUM ONPEAEICHHOTO IOPUINYECKOT0 COCTOSHMS JHIA, UMYINECTBA UM J0-
KyMeHTa. OOBSBIAS MO YMEPIINM, CYJI AETAeT 3TO OE30THOCUTEIBEHO K KaKUM OBl TO HU OBLIO CyOBeK-
THUBHBIM IIPaBaM WM O0SI3aHHOCTAM JTAaHHOTO JIMIa. Pemenne cyia B TakoM cirydae 00ycCIOBIMBAET Tpe-
KpaIieHne paBoOCIOCOOHOCTH (a He CyOBEKTUBHEIX TPAaB) JIMIA, TaK XK€ KaK B JIPYroM cilydae pelleHue
CyJa MOXXET O3Ha4aTh MpEKpalleHne JIeeCIIOCOOHOCTH JIMIa WM €€ OTpaHn4YeHne. B BBI3BIBHOM Ipou3-

10 Cosercknit rpaxaanckuii mporiecc. — M.: 3arenscteo MI'Y, 1964. - C. 253
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BOJICTBE, HAIIPUMED, PELICHUE CYAa JIHIIb KOHCTATUPYET, YTO YTPAYEHHBIH JOKYMEHT IIPU3HAETCS Hefe -
CTBUTEJIHHBIM, @ YTO KacaeTcsl CYOBEKTHBHBIX NPaB JIMIA, BEITEKAOUINX M3 JOKYMEHTa, TO CYyJ BOOOIIe
He KacaeTcs 3Toro Bompoca. Eciu Takoil Bompoc BO3HMKACET (B Cirydae 3asBICHUS ICp)KaTelsl JOKyMEH-
Ta), TO 3asBJICHUE B MMOPSAAKE 0COOOTO IMPOU3BOACTBA OCTABIIIETCS O€3 pACCMOTPEHHS.

B mopsiake ocoboro mpom3BOACTBA PacCMaTPHBAIOTCS pa3IWYHBIE MO XapakTepy Aena. Cymie-
CTBEHHO PA3IMYAIOTCS U KOHKPETHBIE 3aJaul cyna. Eciu B nenax 00 yCTaHOBIEGHHH (PAKTOB, MMEIOIINX
IOPUANIECKOE 3HAUCHHE, 3a/1a9a Cy/la HCUEPIIbIBACTCS YCTAaHOBJICHHEM HAIWYMS WIIM OTCYTCTBHSI H3BECT-
HBIX 00CTOSTEIHCTB, UMEIOIINX IOPUINUECKOE 3HAUCHHE, TO 3TOT0 HEJb3sI CKa3aTh O APYTHX Jeflax 0co-
6oro npousBojicTBa. Hampumep, B Jenax O BOCCTAHOBJIEHUM IpaB IO JOKYMEHTaM Ha MPEeAbSBUTENS
TaK)Ke yCTaHABJIMBAETCS ONpe/esIeHHBIH (akT (yTpara 3asBHTENIEM LEHHOW Oymaru Ha NpeIbsBUTENs),
HO XapaKTepHO JJIsl 3THX JIeJ, KpOME TOTO, M TO, YTO CYA JIOJDKEH JIMKBHIUPOBATh HEOIarONPHSTHBIC 110-
CIIEJICTBHS, CBSI3aHHBIE C YTpaTON NOKYMEHTA: MPU3HATh HEJEHCTBUTEIbHBIM yTPAaueHHBIN TOKYMEHT Ha
HpeabsIBUTENS U 00513aTh BbLIATh BMecTo Hero npyroi (ct. 384 T'TIK Pecniyonuku benapycs).

Lens cyna mpu paccMOTPEHHMH Jell O NPU3HAHUM TPpa)KIaHWHA O0E3BECTHO OTCYICTBYIOIIUM HWIIU
0OBSABIECHUE €T0 YMEPIINM, O TPU3HAHUH TPAXIAaHNHA OTPAHWICHHO JICECIIOCOOHBIM HIIM HENEeCrnoco0-
HBIM BO MHOTOM CXOZHA C TOH 3a/1adeii, KOTOPYIO OH PEeIacT B HCKOBOM IPpOon3BoAcTBe: Cy/ HOmKEH HE
TOJBKO YCTAHOBUTH KOHKPETHBIE 00CTOSITEIECTBA, HO U CAENATh M3 HUX COOTBETCTBYIOIIHNE IOPUANIECCKUE
BBIBOJIBI — OTIPEZICTINTh TPABOBON CTaTyC I'pPaXKIAHWHA: B OJHUX CITy4asx, €CIM FPAXIAHUH BCICACTBHE
MICUXWYECKOTO PACCTPOHCTBA HE MOXKET ITOHMMATh 3HAUCHHS CBOMX JICHCTBHH WM PYKOBOAWTH MMM, -
NPU3HATH €r0 HEAEECIOCOOHBIM; B JPYI'HX, YCTAaHOBHUB, YTO T'Pa’KAAHHWH BCIEACTBHE 3JI0YIOTPEOICHUS
CHUPTHBIMHM HAlUTKaMHM WIM HapKOTHYECKUMM BELIECTBAMHU CTAaBUT CEMBIO B TsKEJIO€ MaTepHaIbHOE
TMOJIOKEHHUE, - TIPU3HATH €ro OTPaHMYECHHO JeecrocoOHbIM. B nenax o npu3HaHuu rpakaaHuHa 0e3BECTHO
OTCYTCTBYIOLIMM HIIM OOBSIBICHUU €r0 yMepIInM (pUKCUpYeTCs JiBa BO3MOXKHBIX COCTOSHHMS JnIa: 0e3-
BECTHOE OTCYTCTBHE IPaXKJaHWHA; OOBSBICHHE €T0 YMEPILIUM.

CrenoBatenbHO, KaXkaas U3 KaTeropui jien 0co0oro nporn3BoICTBa M0-CBOEMY OTIIMYAETCS OT Jei
HCKOBOTO MIPOM3BOJICTBA, TOTOMY OIIPEAEICHHBIE PA3INIMs HMEIOTCS M B MIPOLECCYaIbHOM TOPSIKE UX
paccmoTperns.'t Pasmudie HCKOBOTO M 0COBOT0 MPOM3BOICTRA, K COMKANCHHIO, HE BCET/IA YETKO MPOCIe-
JKMBAETCS B HAYYHBIX paboTax.

B mpakTHke paccMOTpeHHs CyJaMu Jiesl 0co00ro Mpou3BOACTBA 0OHAPYKHUBAIOTCA ABE Hamboiee
pacipocTpaHEeHHbIE ONIMOKH: MPUBJICUCHHUE K ey HE BCEX «3aMHTEPECOBAHHBIX JIHMID» JIMOO JHII, KOTO-
pbIe FOPHIMYECKOTO HHTEpEca B HEM He nMetoT. Kpome Toro, MMeroTcs sBHbIC TPOOEITBI B 3aKOHOAATEN b-
CTBE PEryIHpyromeM ocodoe Iponu3BOACTBO:

B cootBerctBum ¢ 4. 1 ct. 364 T'TIK Pecnydauku benapych Cy/q ycTaHaBiIMBaeT He (akT pOxkKie-
HUSI, YCBIHOBJICHUsI, Opaka, pa3Bojia, CMEpTH, a (aKkT PerucTpalii POKACHHs, YCIHOBJICHUs, Opaka, pas-
BoJa 1 cMepTH B opranax 3AI'Ca. Cyapl BlipaBe YCTaHaBIUBATh (haKT PETUCTPALIMU POXKICHUS, YCHIHOB-
neHus, Opaka, pa3Boia M CMEPTH, €CIIH B OPraHax 3arca He COXpaHMJIach COOTBETCTBYIOIIAs 3alUCh U B
BOCCTAaHOBJICHUH TaKOW 3alMCH OpraHaMM 3arca 0TKa3aHo JIM00 OHa MOXKET ObITh BOCCTAHOBJIEHA TOJIHKO
Ha OCHOBAHMH PEILICHUS Cy/1a 00 YCTaHOBIEHUH (aKTa PETHUCTPAIIMN aKTa IPaXkJaHCKOTO COCTOSHHS.

Opransl 3AI'C 0TKa3bIBalOT B PETUCTPALIMK CBEICHUN O POXKACHUM Ipa)<IaHHHA, B T€X CIydYasx,
KOr/a y JHIa UMEeTCsl Ha pPyKax CBHIETEILCTBO O POKACHHHM, OJHAKO CBEICHHWH B PETMCTPAaX OPraHOB
3AI'C o0 pokaeHHH IaHHOTO JIWIA OTCYTCTBYIOT. B 1aHHOM citydae rpakiaHuH 00s3aH 00pamarses B CyQ
C 3asBJIEHHEM B IOPsIKE 0cOO0ro MPOU3BOJCTBA 00 YCTAaHOBIEHHH (aKTa perucTpanuu poxiaeHus. Ta-
KM 00pazom, opraibl 3AI'C ¢akTHuecKy He MPU3HAIOT JOKYMEHT, KOTOPBII caMU BBIAAIH, a TPaKIaHUH
JIOJDKEH o0pallarbes 3a ycraHoBiieHHeM ¢akra. [Tonaraem, 4yTo Takas npakTHKa JI0JKHA ObITh H3MEHEHA.
bruto 6561 1ienecooOpa3Ho mpeaycMOTpeTh 00s3aHHOCTh opraHoB 3AI'C BHOCHTH 3alHCH O POXKIACHUU B
CIelIMabHBIE PETUCTPHl HA OCHOBAHUU CBHIETEIBCTB O POXKICHUN HMEIOIIMXCA Ha PyKax y IpaxkJaHHHA
6e3 oOpallleHHsI B CYy/[ C 3asBJICHUEM B IOPAIKE 0COOOTO MPOM3BO/CTBA.
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