2) BbIJENIEHHWE OrpAaHUYECHUN MpaB Ha 3eMJII0, OTCYTCTBHE MPAaBOBOTO PETYIHUPO-
BaHMs OOpEMEHEHUM;

3) cMemaHHBINA MOIXO0/, 3aKIIOYAIONINIICS B 3aKPETUICHUN OTpPaHHYEHUN U 00pe-
MEHEHHUI MpaB HA 3EMIIIO.

BaxHpIM acrekToM B3aMMOJAEWCTBUS rOCYAApCTB B 00JacTH pa3BUTUSA U COBEP-
IICHCTBOBAHUS HAIMOHAIBHBIX MPABOBBIX CUCTEM CIEAYET MPU3HATH WX TECHOE CO-
TPYAHUYECTBO IPU COBMECTHOW pa3pab0TKe HOPMATHUBHBIX MPaBOBBIX akToB. Tak, 15
ceHTsa0psa 1992 roma Mexnapinamentckas accamoOness CHIT (manee — MITA) npunsiia
«OCHOBHBIC HANpaBICHUS COJNVKEHUS HAIMOHAIBHBIX 3aKOHOAATEIHCTB TOCYIAPCTB-
yuactHUKOB CoapyxectBa». [IpaBoBoe cONMKEHUE TPEICTABISICTCS KaK yCTpaHCHUE
pa3IMuuil B HALMOHAJIBHOM pPEryJIMpPOBAHUU IOCPEACTBOM JOTOBOPEHHOCTH MEKAY
rocyJapcTBaMu-4JICHAMH, MPOBOAUMOE COINIACOBaHHO. 3a mpouexmee Bpems MIIA
MpUHSJIA JIECATKH MOJEJBbHBIX 3aKOHOB IO Pa3jMYHBIM BOIPOCAaM, B TOM uucie Mo-
JIeBHBIN 3eMENIbHBIA KOJEKC I rocynapcTB-ydacTHukoB CHI ot 4 nexadps 2004 ro-
na Ne24-8, pekOMEHJOBaHHBIN JUIsl UCIOJb30BAHUS B HAIlMOHANBHOM 33aKOHOAATEIb-
crBe. Tak, B cT1.36 Komekca 3akperuieH NepedeHb BO3MOXKHBIX OOpEMEHEHUH mpu
MIPEIOCTABICHUN WJIU MPUOOPETEHUH 3€MEJIbHOTO YYacTKa B. BUJIE ONPEICICHHBIX 00s-
3aTeIbCTB, MPEAYCMOTPEHBI OCHOBaHUS OorpaHuueHuil Tpas Ha 3emiro (ct.105). Coot-
BETCTBEHHO HOPMBI 00 OrpaHHYECHMSIX M OOpEMEHEHHUSX IMpaB HAa 3€MEJIbHbIE YYaCTKH,
YTO CHOCOOCTBYET Pa3BUTHIO 3aKOHOATENIHCTBA OTACIBHOTO TOCYyAapCTBa, OCHOBHIBA-
ACh Ha OOIIMX KOHIICTHUAX, a TaKXkKe €JUHOOOpa3HOMY YCIOBHIO HCIIOIb30BAaHUS 3€-
MeJb BO BCEX TOCYAApCTBAaX-y4aCTHHKAX MPUHITOTO COBMECTHOrO MOJIEIbHOTO 3e-
MEJIBHOTO KOJieKca. [ TaBHOE — MOMHHUTD, YTO, TAPMOHM3AIMS HE MPEIoaraeT co3a-
HUsl aOCOJIFOTHO MICHTUYHBIX HOPMATHUBHBIX IHPAaBOBLIX aKTOB MO (opMe WIM IO CO-
JIEP>)KAHUIO C aKTaMH CUCTEMBbI MpaBa 3aMMCTBOBAHMS, TP TapMOHM3ALMU HE MOAPA3Y-
MEBAETCs TOJIHAS PELEIINs, a BaXXKCH KOHEYHBIM Pe3yJIbTaT, KOTOPBIN ONpeaesieTcs
rOCYJapCTBOM B COOTBETCTBHH CO CBOMMHM KOHCTUTYIITMOHHBIMH TOJIOKEHUSMHU.

Crout 00paTuTh BHUMAaHHE, YTO BOMPOCHI MCIOIH30BAaHUS B 3aKOHOJIATENILCTBE
TOCYZIapCTB MOJICIBHBIX aKTOB PETYJSIPHO OOCYXKJIAIOTCS Ha 3aceHaHUsX MOCTOSTHHBIX
komuccuit MITA CHI', a HopMaTuBHbIE aKThl aKTUBHO HCIIOJB3YIOTCS TMapiaMeHTaMHu
JUIsl COBEPUIEHCTBOBAHUS MPABOBBIX CUCTEM TOCYIapCTB-y4aCTHUKOB. HecoMHEHHO,
npu koppekTtupoBke Kogekca PecmyOnuku benapych o 3emiie HCIoNb30BaHbI MOJIOKE-
HUS MOJCIIBHOTO 3eMeNbHOr0 KoJIeKca sl TocyaaperB-ydyactTHukoB CHI', yuTeH ombiT
CTAHOBJICHUS 3€MEJIbHOTO 3aKOHOAATENIbCTBA COCEIHUX CTPaH, B TOM YHWCIIE U TIPH pe-
TYJIUPOBAaHUU OTpaHNueHUI (0OpeMeHeHui) mpaB Ha 3eMeJIbHbIe yUacTKU. TakuM obpa-
30M, MEPHI MO MPABOBOMY COJMKEHHUIO, CIIOCOOCTBYIOT HE TOJIBKO Pa3BUTHIO WHTErpa-
MU B TIPOIECCE PEryIUPOBAHUS TIPABOBBIX OTHOIICHUH, HO M SBJISIOTCS BaXKHBIM (hak-
TOPOM COBEPIIEHCTBOBAHUS HAlIMOHAIBHBIX TPABOBBIX CUCTEM.

OBILIASA XAPAKTEPUCTUKA YCTAHOBJIEHUA ®AKTOB, UMEIOLIUX
IOPUANYECKOE 3HAYEHHUE B IIOPAJKE OCOBOI'O ITPOU3BOACTBA

AJL Ilaepos
Bumeock, YO «BI'Y um. II.M. Maweposa

Jlena 00 ycraHoBIIeHUH ()aKTOB, MMEIONINX IOPUANIECKOE 3HAUCHHUE, MOKHO Pa3-
ACIIMUTG Ha TPH T'PyHIbl: MOABEAOMCTBECHHBIC TOJIBKO CyAy, HMOABCIAOMCTBCHHBIC CYydy
IpPHU YCIOBUM HEBO3MOXXHOCTH YCTAHOBJICHHS OMpEACNCHHBIX IOPUIANUECKUX (HaKTOB B
WHOM ITOPSIJIKE; HEITOIBEIOMCTBCHHBIE CY/IY.

B cootBerctBum co ct.361 I'TIK Pecnny6nmku benapyck B mopsiake oco6oro mpo-
M3BOJICTBA PACCMATPHUBAIOTCS Jiesia 00 YCTAaHOBIEHUHU (DAKTOB, UMEIOIIUX IOPUINYECKOE
3HauCHUE.
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[Ton daxToM, MMeEIOUUM IOPUAMYECKOE 3HAYEHHE, MOHMMAETCS COOBITHE WU
JIEICTBUE, BJIEKYILEE B COOTBETCTBUM C 3aKOHOM OIIPE/EICHHBIEC NPABOBBIE IOCIE-
CTBUS. YcTaHOBJIeHUE (aKTa, HE UMEIOIIETO IOPUINUYECKOro 3HaYeHUsI, OeclIpeIMETHO,
B CBSI3M C YeM CYJ OTKa3bIBaeT B MPOCHOE YCTAaHOBUTH TAaKOW (PakT WM MPEKpariaet
MIPOU3BOJICTBOM OMIMOOYHO mpuHATOe Aeno. Cyz ycTaHaBIuBaeT (PakThl, OT KOTOPBIX
3aBUCUT BO3HUKHOBEHHUE, M3MEHEHHUE, NPEKpAICHHE JIMUHBIX WM HUMYIIECTBEHHBIX
IIpaB IpakJaH, OpraHu3alni.

@DaxThl, UMEIOLIUE IOPUIUUECKOE 3HAUYCHHUE, YIOCTOBEPSAIOTCA JOKYMEHTaMH, KO-
TOpbIe BBIJAIOTCS KOMIETEHTHBIMU opranamu. OOpalieHue B CyJ Npy HaAWYWK TaKUX
JIOKYMEHTOB SIBJISICTCSI OCHOBaHUEM JIJIsl OTKa3a B Bo3OyxaeHuu nena (m.l cr.245 I'TIK
PecniyOimmku benapyce) ninu mpekpaiienust mpousBoacTBa 1o neny (¢r.164 T'TIK Pec-
nyonuku benapycs).

[Tnenym BepxosHoro Cyna Pecniybnuku benapych B mocTaHoBiIeHHH OT 18 mapra
1994 rona Nel «O cyneOHOI mpakTHKE 1O JenaM 00 yCTaHOBJIEHUU (PAKTOB, MMEIOIINX
IOPUAMYECKOE 3HAYCHHEY, YKa3all, 4To Jesia 00 yCTaHOBIEHUH (aKTOB, UMEIOIINX OpU-
JUYECKOE 3Hau€HUE, MOJUIeKAT PACCMOTPEHUIO B CyJ€ B MOPsIKE 0C000Ir0 MpoU3BOA-
CTBa TOJIBKO B TOM CJIy4ae, €CJIH COIVIACHO 3aKOHY Takue (haKThl TOPOKIAIOT IOPUANY e-
CKH€ NOCEeACTBHS (BOZHUKHOBEHNE, U3MEHEHUE WIN MPEKPALIEHUE JINYHBIX WU UMY-
[IECTBEHHBIX MpPaB Tpak/iaH); yCTaHOBJICHHE (aKTa HE CBS3BIBACTCS C MOCIEIYIOIIUM
paspelieHrneM cropa o Ipase, 0JIBEJOMCTBEHHOI'O CYAY; 3asIBUTENIb HE UMEET APYroi
BO3MOXXHOCTH TOJYYUThH OO0 BOCCTAHOBHUTH HAJUIEKAIINE JOKYMEHTHI, YOCTOBEPSIO-
mue (HakT, UMEIOUINI IOpUINYEecKOe 3HaUeHUE; AEMCTBYIOIMM 3aKOHOIaTEIbCTBOM HE
MPelyCMOTPEH MHOM (BHECYIeOHBI) MOPSAOK UX YCTAHOBIICHUSI.

B cootBerctBunm co c1.364 I'TIK PeciyOnuku benapyce B cyneGHOM omnpeneneHbl
opuanYecKre (hakThl, KOTOPbIE MOTYT OBITh YCTaHOBJICHBI B CYI€OHOM TMOPSIJIKE.

VYka3zaHHBI C JAHHOH CTaThe IepedeHb (PAKTOB, MOIJIESKANINX YCTAHOBJICHUIO B
CyZeOHOM MOpsKE, HE SBJISIETCS NCYEPIBIBAIOIINM, TO3TOMY CY/1 BIIpaBe YCTaHOBHUTH U
Ipyrue (akThl, UMEIOIINE I0PUINYECKOE 3HaUE€HUE, €CIM HE MPEeyCMOTPEH BHECY1€0-
HBIN TOPAJIOK X IOATBEPKACHUS:

ABnsercst mu paxkT, 00 yCTaHOBIEHUHM KOTOPOIO MPOCUT 3asBUTENb, IOPUAMYE-
CKHM, OIIPENENSIETCS UCXOAS M3 LIeJN, KOTOPYIO TpaXkI1aHuH npecinenyer. Llens nomxHa
OBITH yKa3aHa B 3asBJICHUHU. BMecTe ¢ TeM, COrIacHO ACHCTBYIOIIEMY 3aKOHO/IATEIb-
CTBY B CyJI€OHOM HOpsiIKE MOTYT OBITh 00KaJOBaHbl MPUHATHIE JOJKHOCTHBIMH JIMLA-
MU, aIMUHUCTPATUBHBIMU U WHBIMH OpraHAMMU PEIICHUs, OCHOBAaHHbIE HA HAJIMUUU WIH
OTCYTCTBUM (PaKTOB, YCTAHABIMBAEMBIX dTHMHU K€ JMIAMHU U OpraHaMH 0 MPHUHITUSA
WIN B IIpoLiecce MpUHATHS perieHuil. HecMoTps Ha To, 4TO Ha3BaHHbBIE (aKThl yCTaHAB-
JIMBAIOTCS B QAMUHUCTPATUBHOM U MHOM IOPSIZIKE, CIIOPHI 00 MX HAJIMYUU WIH OTCYT-
CTBHM DPAaCCMATPHUBAIOTCA MO CYILIECTBY CYAOM IPH pPa3pelIeHUud *kajod B MOpsJKe,
nperycMoTpeHHoM cT.cT.353-358 I'TIK Pecniy6nuku benapych, v 3asBieHui B mopsiike
HCKOBOTO MTPOM3BOJICTBA, KOT'/Ia PACCMOTPEHUE 7KaJ00 CBSI3aHO C pa3pelieHrueM cropa o
1paBe.

BesycnoBHo, 3asBiieHHe 00 YCTaHOBJIEHHH IOPHIMYECKOTo (hakTa JIOMKHO OTBE-
yaTh TpeOOBaHUSAM, MPEIbSABISEMBbIM K MpoleccyalbHbIM AokyMeHTaMm (cT.109 T'TIK
Pecny6nuku benapycs).

Cyn ycraHaBinuBaeT (akThl, UMEIOLIUE IOPUINUYECKOE 3HAYCHHE, JIUIIbL MpU He-
BO3MO)XHOCTH TIOJYyYEHMs 3asBUTEIEM B MHOM IMOPAJKE HAUIEKAIIUX JOKYMEHTOB,
YIOCTOBEPSIONIUX 3TU (aKThl, TMO0 MPU HEBO3MOKHOCTH BOCCTAHOBJICHUS YTPauEHHBIX
JIOKYMEHTOB.

CpenctBoM cyneOHON 3amMUTBl B OCOOOM MPOU3BOJICTBE SIBIISIETCS 3asBJICHUE B
Cyl, colieprariiee Npock0y 00 yCTaHOBJIEHUH (DaKkTa, MMEIOLIETo IOpUINYEecKoe 3HaYe-
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HUE, WU OMpPEeNIeJIeHUH CTaTyca rpakJaHnuHa. Takoe 3asBJI€HHE UMEET CBOM crienudu-
YeCKHIl peAMET, OCHOBAHUE U COAECPKAHUE.

[IpenmeTom 3asiBJIeHHS SBISIETCS COOTBETCTBYIOLIAs MPOChOa, apecoBaHHas Cy-
1y, @ OCHOBAHHUEM — O0CTOSTENILCTBA, CBUACTEIbCTBYIOIINE O HATMYUH (PaKTa MM HHO-
IO IPaBOBOT'O COCTOSIHUSI U HEBO3MOXKHOCTU €r0 YCTAHOBJICHHS BO BHECYAEOHOM I10-
psnke. ConepKaHueM 3asBICHHS SBISIETCS €AMHCTBEHHO BO3MOXKHBIN M HanboJee 3Je-
MEHTapHBII U3 CYIIECTBYIOLIUX CIIOCOOOB CyAeOHOM 3alIMThl — NIpU3HaHUE (pakTa UiIu
COCTOSIHUSA JINOO CTaTyca rpakJaHruHa. B cBA3M ¢ 3TUM IpeaAMET 3asBJICHUS COBIIAIALT C
€ro CoJIep>KaHUEM, U Yy 3asBUTEII OTCYTCTBYET MIPABO HA U3MEHEHUE NpeaMeTa 3asBie-
HUS, KpOME CIIy4yaeB OIIMOKHU B €ro omnpenencHuu. OJIHaKo 3asiBUTEINb BIPABE OTKA3aTh-
Csl OT CBOETO 3asIBJICHUS U TaKUM 00pa3oM paclopsIUTHCS CBOMM IPAaBOM Ha CYJEOHYIO
3aIUTY, U3MEHUTH WM JOMOIHHUTD (DAaKThI, BXOASIINE B OCHOBAaHHUE 3as1BICHHUS.

3aMHTEepecOBaHHbIE JIUIA B KAYECTBE CPE/ICTBA Cy/NeOHON 3alllUThl MCHOIB3YIOT
BO3PaXCHUS TPOTHUB HAJIMYMS WM JIOKa3aHHOCTH (pakTa, a Takke MpOLEecCyalbHbIe
Bo3pakeHusa. Cpeny HUX UMeeTcs crenu(UuYecKoe OCHOBAHUE M MPOUECCYaTbHOTO
BO3pa)KEHUS — HAJIM4YUE CIopa O Ipase, MoABe1oMCTBEHHOro cyny. Ilocne ocraBnenus
3asgBlIeHUs1 0€3 PAaCCMOTPEHHUs peaiu3alvs MpaBa Ha yCTaHOBIeHUE (aKTa, UMEIOIIETO
IOPUAMYECKOE 3HAUYEHUE, BO3MOKHA JIMIIb B UCKOBOM ITPOU3BOJCTBE, II€ €0 HAIUYUe
WK OTCYTCTBHE OyJIIET SIBISATHCS OAHUM M3 OCHOBAHWU MCKa 3asSBUTENS WM 3aUHTEpeE-
COBAHHOI'O JIMIIA.

3asiBiieHHE MO JenaM 00 yCTaHOBJICHHH (DaKTOB, HMCIOIINUX IOPHUINYECKOE 3HAYe-
HUE, MOJAI0TCS B CyJl [10 MECTY KUTEJIbCTBA 3asIBUTEIISA, 32 UCKIIFOUEHUEM 3asBJICHUS 00
ycTaHOBJIeHHH (aKTa BIAJCHHUS CTPOCHHEM Ha MpaBe COOCTBEHHOCTH, KOTOPOE MOJ1aeT-
Csl B CyJl 10 MECTY HaXOX/I€HUS CTPOEHUS.

B 3asBneHuun I0MKHO OBITH YKa3aHO, IJIsl KaKOW e 3asiBUTENI0 HEOOXOIMMO
YCTaHOBHUTH JTAaHHBIN ()aKT, a TAKXKe JOJDKHBI OBITh MPHUBEICHBI JJOKA3aTeIbCTBA, MOJI-
TBEP>KIAIOLME HEBO3MOXKHOCTD ITOJIYYECHHUS 3aBUTEIEM HaJIeKAIUX JOKYMEHTOB JIH-
00 HEBO3MOKHOCTh BOCCTAHOBJICHUS YTPAUE€HHBIX JOKYMEHTOB.

Pemenue cyna 06 ycraHoBieHUM (akTa, MOAJIEKAIIET0 PErUCTpallii B OpraHax
3aMMcH aKTOB IPAKAAHCKOTO. COCTOSIHUS UM O(OPMIIEHUIO B APYTUX OpraHax, CIyXKUT
OCHOBAaHMEM JJISi TAaKOW PErMCTpalMM UM O0OpMIIEHUS, HE 3aMeHssl cCOOON OKyMEH-
TOB, BbIJJaBAEMbIX 3TUMHU OpTraHAMH.

[ToapiTokKUM, 4TO MOA (haKTaMH, YTO UMEIOT IOPUANYECKOE 3HAYCHHUE, TOHUMAIOT
JEeNCTBUS U COOBITHS, KOTOPBIE COOTBETCTBEHHO 3aKOHY TSAHYT 3a COOOW HACTYIJICHHUE
OIPEEIIEHHBIX IIPABOBBIX MOCIEACTBHUMN.

AKTYAJIBHBIE TPOBJIEMBI 3AIIIUTHI ) KEHIIITUH
OT CEMEWHO-BBITOBOI'O HACWUJIUA

E.A. lHlanmoipesa
Bumeock, YO «BI'Y um. ILLM. Maweposa»

3akoHonaTenbcTBO PecryOnuku benapych, opHeHTHpYsICh Ha MEXIyHApOIHbIE
CTaHJapThl B 00JIACTH MPABOBOTO CTATyca YENIOBEKA, CO3/a€T HOBblE MEXaHWM3MBI JUIs
3alUTHI IPaB MOTEPHEBIINX, OJHAKO MHOTHE TPOOIEMBI OCTAIOTCSl HEPEIIEHHBIMHU.

Hacwine nMeer HeraTMBHYIO TEHICHIIMIO K PACIpPOCTPAHEHHUIO M IPOHUKAET B
caMmble COKPOBEHHbIE YTOJKH YejoBedeckoro obmiectsa. Hambonee octpo arpeccust u
’KECTOKOCTbh IPOSIBIISIIOTCA B CEMbE, KOTOPAs 1O ONPEAEICHNUI0 M3HAYAIBHO, Ka3aJloCh
Obl, JIUIIEHa KPUMUHOTEHHOCTH, TJI€ JIIOAMU JIOJDKHBI MOJTydaTh MOJJIEPIKKY, JIOOOBb U
3a0oty. YuactHuku [lepBoro EBpormeiickoro kpuMHHOIOrHYecKoro kourpecca (JIozan-
ka, ceHTs10pp 2001 roma) mocTaBUIM MpoOJIEMy CEMEHHO-OBITOBOIO HACWIMSA B OJUH
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