BPAUYHBIN JOT'OBOP — [IPABOBASI KYJIBTYPA CTOPOH
NN IOPUTNYECKASA HEOBXOJINUMOCTbB?

T.K. /lenucosa
Bumebck, YO «BI'Y um. I1.M. Maweposa»

MHoro 51 J1to/iei, BCTYMUBIINX WM BCTYNAIOMIUX B Opak, 3aKII0Yal0T OpauHbIid
norosop? Kak mokassiBaeT IPAKTHKA, HECMOTPs HA TO, YTO ¢ MOMEHTa npuHATHS Ko-
nekca Pecriydbnmuku bemapych o O6pake u cembe (nanee — KobC), mpomio moytu TpuHa-
JaTh JIET, OpayHbIX TOTOBOPOB 3aKJIKOYAETCs BCE K€ HEMHOIO, XOTS UX KOJMYECTBO C
KaXJbIM TO/I0M yBenuuuBaercs. Kak mpaBuiio, rpakgane oOpaiiaioTcss B HOTapHajib-
HYIO KOHTOPY JIM0O 332 U3MEHEHHEM IIPAaBOBOr0 peXKUMa OTAEIbHOI0 UMYILIeCTBa (10Ma,
KBapTHUPHI), OO0 mepe pacTopkenuem Opaka. [lomyyaercs, 4To Ha HpPaKTUKE OpavyHbIHA
JIOTOBOP HE CTOJIBKO CIIOCOOCTBYET YKPEIUICHHIO CEMbH, JUIsl Yero OH- COOCTBEHHO U
OBl IpeqHa3HAYEH, CKOJbKO yCTaHABJIMBAeT MOPSAOK pasjeia umyllecrBa. To ecTb
JIFO/IM Yallle BCEro MPUXOJAT B HOTapUaIbHYIO0 KOHTOPY Iepesl pacTOp)KkeHHeM Opaka, u
IIOKa €CTh €Ill€ KaKOe-TO B3aHUMHOE IIOHHMaHUE, XOTAT AOTOBOPUTHCS O pasfelie UMY-
I1€CTBA, YTOOBI IOTOM HE BHIHOCUTH 3TH BOIPOCHI Ha pacCMOTPEHUE CYAA.

Bosnbias 9acTh HaIIMX TPaKIaH MM HE OCBEIOMIIEHBI 00 3TOM HOBOBBEJCHHH B
KoBbC, unu uMeroT o HeM HEMoJIHOE MPEeJCTaBlIeHHe W CKIIOHHBI paccMaTpuUBaTh Opau-
HBIH JIOTOBOP YyTh JIM HE KaK aJbTEPHATUBY 3aperUCTPHUpPOBaHHOMY Opaky. [lomoOHbIe
paccyXIeHus, a Takxke psja MyOonuKauuid, B TOM YMCIE U Ha CTPAHUIAX FOPUIUYECKUX
KYPHAJIOB, SIBJISIOTCS MOATBEPKICHUEM LIEIeC000pPa3HOCTH ellie pa3 00paTUTHCS K TEME
OpadHOro J0roBopa.

Marepnan m Mmeroabl. MarepuajioM HCCIAENOBAaHUS SBISETCS JIEHCTBYIOIIEE
OpauHO-ceMeHOe 3aKOHOATEeNbCTBO M/ 000OMICHNS ITPAKTUKH HOTapUAIbHBIX KOHTOP
r. Butrebcka. MccienoBanue mpoBOIMIIOCh METOJOM aHATH3A.

OO0cy:xaeHne M UX pe3yabTarbl. B 3aKOHOAATENBCTBE MHOTHX CTpaH 3TOT MH-
CTUTYT CEMEHHOro IpaBa BBEJEH JaBHO. B OOJNbIIMHCTBE €BPONEWCKUX CTpaH, B TOM
yucie u B Poccun, OH npeaHasHaveH Uil pEryJIMpOBaHMs TOJbKO UMYILIECTBEHHBIX OT-
HOILIEHUI MEXAy Cynpyramu. 3/1ech IJaBHas 1ieJb OpayHOro JOroBOopa COCTOUT B TOM,
4TOOBI ONIPEETUTh MPABOBOI PEXKMM HMYIIECTBA CYIIPYroB Ha Oyayiee. XapakTepHOU
e 0COOEHHOCThIO OpayHOrO JOroBOpa B CEMEMHOM 3aKOHOJIATENIbCTBE HAIllel CTPaHbI
ABJIAETCS TO, YTO OH-HPU3BAaH PEryJIHpoBaTb KPOME MMYIIECTBEHHBIX U JINUHBIE HE-
MMYILECTBEHHbIE OTHOIIEHUs CynpyroB. Takum oOpa3om, Oenopycckoe 3aKOHOJaTeNb-
CTBO MOILUIO Jajbllle APYIMX B MOBBIIIEHUH POJIM JOTOBOPHOTO crocoba peryaupoBa-
HUSI OTHOLLICHUU CYIIPYTOB.

[Tousitue O6paunoro norosopa conepxurcsa B cT. 13 KobC: 3to cornamenue cy-
IPYroB 00 ONPEHEIEHNN UX HWMYILECTBEHHBIX U JIMYHBIX HEUMYILECTBEHHBIX NpaB U
00s13aHHOCTEHN B Mepuo]] Opaka, a Takke B cilydae ero pactopkeHus. OTHoOIIeHue cre-
IUAJIMCTOB B 00JIacTH MpaBa K TaKOMY COJIEpP’KaHUI0 OpayHOro JOroBOpa HEOJAHO3HAY-
HO. OTaenbHbIE U3 HUX YKa3bIBAIOT HA TO, YTO IPHU BKIOYEHUHM ITOTO MHCTUTYTA B
KobC 3akoHomarenb He y4eln, 4yTO JIMYHbIE OTHOILIEHHUS B CEMbE B OCHOBHOM DETYJIHU-
PYIOTCSI HOpMaMH Mopaiii (4yBCTBO JIIOOBH, CYINPYKECKOH BEpHOCTH U T.I1.), @ HE Mpa-
Ba. OHaKo mpU 3TOM HE clieAyeT 3a0bIBaTh, UTO OCHOBOIIOJIAraloIIMe OTHOIICHUS B
CEMbBE PETYIUPYIOTCA KaK HOpMaMH MOpaJId, Tak 1 HOpMaMHu IIpaBa, KOTOpPbIE HAXOAAT-
¢S B TeCHEHINEH B3aNMOCBSI3H. JINUHBIE OTHOIIEHUS B CEMbE 3aHUMAIOT OOJIBIIIE MECTa,
4eM MMYLIECTBEHHBIE U, KaK MPaBUJIO, OHU IPEBATMPYIOT HAJl MMOCIEIHUMHU, IIPENOIIpeE-
JENSIOT MX XapaKTep, OKa3bIBAIOT CYIIECTBEHHOE BIIMSIHME Ha pa3pellleHHe CIOpOB
MMYILECTBEHHOTO XapaKTepa.

HMeHHO mO3TOMY MOABEpraTh COMHEHMIO 11€71ecO000pa3HOCTh COJIEpKaHus B 3a-
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KOHE TIOJIO’KEHUSI 0 BO3MOXKHOCTH BKJIIOUEHHUSI B OpayHBI JOTOBOP BOIPOCOB JIMYHBIX
HEHMMYIIECTBEHHBIX M WHBIX OTHOILIEHUW CYIPYroB, IyMaeTcsi, HET OCHOBAHHI HU B
IIPaBOBOM, HU B HPDABCTBEHHOM OTHOLLIEHUSX.

Bpaunsiii goroBop cran Oojee MpHBIEKATENbHBIM, KOT/Ia 3aKOHOAATENIEM OBLIO
JOTIOJTHEHO, YTO Oyayllue CYNpyrH, BCTyHarolue B Opak, MOTYT 3aKJIIOYUTh OpadHbIii
JI0roBop 110 perucrpauuu. IlperocraBneHa BO3MOXKHOCTD 3aKJIFOUEHUSI OpadyHOTo J10T0-
BOpa JIMI[aMH, BCTYIMAIOIMMU B Opak Ha CTaJlMU MOJAYU 3asiBICHUS B OpraH, perucTpu-
PYIOLLMI aKThl TPAXKIAHCKOIO COCTOSIHUS. JIeHCTBOBaTh TaKOW JOTOBOP HAYMHACT I10-
CJIe perucTpanuu opaka.

Bpaunsiii 1oroBop Bo Bcex cirydasix — OyIb OH 3aKIIOYEH JI0 PEerMCTpaluyl WIN
Cylnpyramu — HOCUT CO3MJATENbHBINA, a HE Pa3pyLIUTEIbHbIN XapakTep. Jluna, Bcryma-
fonme B Opak, IMEIOT BO3MOXKHOCThH 3apaHee 00 yMaTh U OTOBOPHUTH B JIOTOBOpE BCE
BO3MOXKHBIE HIOQHCHI CYIPYXKECKOM >KU3HM, 4TOOBI B Oymymiem M30exaTh HEHY)KHbBIX
OCJIOKHEHHUH, a €CIIM OHU BO3HUKHYT, TO pPelIaTh UX 0ojiee JOCTONHO M CIIPaBEIINBO.

Henp3s He ckazaTh 0 MPaBONPOCBETUTEIBHON M MPAaBOBOCHUTATEIBHON CTOPOHE
Opaunoro goroBopa. He cekper, yTo MHOTHE BCTymamoume B Opak He BCErja MMEIOT
YETKOE MPEJICTaBICHUE O MPEAOCTABIIAEMbIX 3aKOHOM CyIpyraM IIpaBax U BO3JIaraéMbIX
Ha HUX OO0S3aHHOCTSX, O MpaBaxX W OOA3AHHOCTSIX B OTHOIICHUM WX OyAylIUX JETEH.
[Tpu 3axnroueHun OpayHOrO JOTOBOpA 3TU MPOOEINbI, €CIM HE BCE, TO B 3HAYUTEIHHOM
Mepe YCTPaHSIOTCA.

MHorouuncieHHbIe JOCTOMHCTBA OpavyHOro JOrOBOpa HeoCropruMbl. Bo3MOXHOCTD
3aKJII04YEeHUs OpavyHOro A0roBopa nosiBuiachk B 1999 roay, HO IMPOKOrO MPUMEHEHUS Y
HAac OH MOKa HE MOJy4Yusl. 3aKOHOMEPHO BO3HMKAET BOMPOC: MIOUYEMY CYHPYrd HE Mpo-
ABJIIIOT aKTUBHOCTU B MCIOJIb30BAHUU MPEAOCTABICHHOIO 3aKOHOM I1paBa JUIsl peryJiin-
pPOBaHUs CBOMX UMYILECTBEHHBIX U JIMYHBIX HEMMYILIECTBEHHBIX U MHBIX CEMEHHBIX OT-
HOIICHHUM IMyTeM 3aKJItOueHUsi OpavyHoro joroBopa? DT0 MOXKHO OOBSICHUTH MHOTHUMH
npuurHaMu. O HEKOTOPHIX M3 HUX OBUIO CKa3aHO BBINIE, HA JPYTUX €CTb HEOOXOIHU-
MOCTb OCTAaHOBUTBCS.

Bo-nepBbIX, He cienyeT 3a0bIBaTh, 4TO HE TaK MHOTO YEJIOBEYECKHX OTHOIICHUN
TaK TECHO CBSI3aHO C OObIYAasIMM M HOPMAaMM MOpaJii, Kak OpayHO-ceMelHbIe, MpoLecc
dbopMUpOBaHUS, CTAHOBJICHHSI U 3aKPETIICHUSI KOTOPHIX MPOXOIUI BeKaMu. Bo3MOxkHO,
MO03TOMY CYNPYT'M HE CYMTAIOT HYKHBIM O(QOPMIISITH CBOM OTHOLIEHHS B JIOTOBOPHOM
MOPSIZIKE, JTIOBEPSASACH MOJHOCTBEO TEM OTHOUIEHUSIM, KOTOPBIE CIIOXHWINCh Ha YYyBCTBE
JT00BU M YBaXXEHUSI IPYT JApyra.

Bo-BTOpBIX, XOTS MPOIIJIO OTHOCUTENBHO HeMallo BpemeHu ¢ BBeaeHus KobC, B
KOTOPOM COJICP>KHUTCSI 3Ta HOBEJJIA, MHOTHE WJIM HE 3HAIOT O HEH, WIM HE MOHUMAIOT €&
CMBICJI U 3HAYCHHE IS peryIupoBanus Opaunbix oTHomeHnd. BBenenue B KobC HOBO-
r0 MHCTUTYTa — OpadyHOro JOTOBOpA, SBISETCS MPOTPECCUBHBIM SIBJICHHEM B Oenopyc-
CKOM OpayHO-CEeMEWHOM 3aKOHOATENIbCTBE M, 0€3 BCAKOTO COMHEHHS, OyIyT CIOco0-
CTBOBATh YKPEIUJICHUIO CEMEMHBIX OTHOLIEHUH, B YEM KpallHEe 3aMHTEPECOBAHO TOCY-
JapCTBO M OOTIECTRBO.

Bpaunblil 7oroBop npu3BaH CTaTh BEAYIIUM HOPMATUBHBIM PETYIISITOPOM UMYIIIE-
CTBEHHBIX MPABOOTHOUIEHUM CYIPYIOB, MOCKOJIbKY MpPEeNyNpexaacT BO3HHUKHOBEHHE
MMYWIECTBEHHBIX CIIOPOB MEXJY €ro CTOPOHAMM: IPU PACCMOTPEHHM CIOPOB MEXKIY
cynpyramu Ju00 OBIBIIMMH CYIpYyraM Cyja HpU HaJIWYUM OpadyHOro JOroBOpa PYyKO-
BOJICTBYETCSI €ro mnoiyiokeHustMU. [loaTomy m106asi TOrOBOPEHHOCTH IO IMOBOJY BO3-
HUKIIUX MEXIY CYNpyramMu KOH(DJIUKTOB MpEANOUYTUTEIbHEE, YeM HX pa3perieHue
BMEIIATEIbCTBOM U3BHE.

CratucTuka CBHAETENBCTBYET O IOCTOSIHHOM YBEIMYEHUU KOJWYECTBA 3aKIIIO-
YEHHBIX OpadHbIX TOTOBOPOB. [103TOMY, HUYYTh HE MPEYBENUYMBAsl POJIb U 3HAYCHHE
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OpadyHOro JI0roBopa B ceMeitHON cdepe, MOXKHO YTBEPKIaTh, UYTO OH IO MPaBy JOJHKEH
00€ecTeunTh 3allUTy MPpaB U 3aKOHHBIX UHTEPECOB TEX JIMIL, KOTOPbIE CO3HATEIBHO M3-
Opaiu MmyTb JOTOBOPHOTO YPEryJIUpPOBaHUS BO3ZMOXKHBIX CIIOPOB U KOH(IMKTOB, MPEK-
Jie BCEro — UMYILECTBEHHOTO Xapakrepa. bomnee Toro, 1060poBOJIBHO YpErylIupoBaB a0-
FOBOPOM CBOM B3aMMOOTHOILIEHHUS, CYIPYrd MUHUMHU3HUPYIOT IMOCIENYIOLIee aIMUHU-
CTPaTUBHOE U Cy/leOHOE BMEIIATEIBCTBO B BOMPOCHI JKU3HHU CEMbH, YTO TIO3BOJIUT UM U
UX JIETSIM H30eKaTh JOMOTHUTEIBHBIX HPABCTBEHHBIX U (DU3MUECKUX CTPAJAaHUM.

3akiarouyenue. bpaunblii 1OroBop — HE HOBBIM IPaBOBOl MHCTUTYT B HAllleM 3a-
KOHozaTesnbcTBe. OHAKO NMPAKTUKA €r0 MPUMEHEHHUs TaKOBa, YTO CO3JACTCs BHEYATIIE-
HUE HOBU3HBI M KaKOW-TO MHOPOJHOCTH. McTOpHKH, TEM HE MeHee, MOATBEP/AT, 4TO
OpayHbIi TOTOBOP — HAIl IPEBHUN M BEPHBIN CIyTHUK. Briots 10 OKTIOphCKOW peBo-
JIOIUU OH IMIUPOKO MPHUMEHSJICS MPAKTUYECKH BO BCEX COCJOBHBIX Kpyrax W ObLI
OOBIYHOM COCTABJISAIONICH JIF0O0H IIEPEMOHUH BEHYAHUSI.

C ropuauuecKkod TOYKM 3peHHs] OpadHbIA OTOBOP COCTOMT W3 OJHUX ITOJIOXKH-
TEIbHBIX MOMEHTOB. KOpUCTBI APYKHO CXOAATCA BO MHEHHMH, YTO BECTH Opakopa3BoI-
HBIE TIPOLIECCHI, TJI€ BO IJIaBy yIjla MOCTABJICH OpayHbIid I0rOBOP — OJTHO YAOBOJBCTBHE.
Ilox ynoBOJIBCTBHEM, €CTECTBEHHO, MOAPA3yMEBAETCA HUCKIIOUUTEIBHO HOPUIANYECKas
CTOpPOHA JieJia: MPOCTOTAa HCIOJIHEHUS, MPECKa3yeMOCTh HCX0Ja, OTCYTCTBUE CCOp,
CJI€3 U CKAHJIAJIOB, a TAKXKE IOPUANYECKask OATOTOBICHHOCTh CTOPOH.
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CBOBOJIA IEPEJIBWXEHUS B IIPABE EBPOITEMCKOI'O COIO3A

E.@. Heawxesuu
Bumeock, YO «BI'Y um. I1.M. Maweposa»

OpnuuM 13 OCHOBHBIX HpaB rpaxkaad Esponeiickoro Coro3a siBisieTcst cBo0oa me-
PENBIIKEHUS, TO3BOJSIONIAS B HAIJIEKALIEH CTENEHU OCYIIECTBIATh HHTETPALMIO B
pamkax nanHoro CooO1iecTBa.

Marepuana u Metodbl. B nanHoii pabote ucnonb3yrores npasosblie akThl EC, cy-
nebnwie npenencHtbl EBponeiickoro Cyna. OCHOBHBIMH METOJaMU HCCIICIOBAHUS SIB-
JSIFOTCSL METOJ, KOMIIAPAaTUBUCTUKH, (OPMATIbHO-IOTHYECKUHN, aHaIM3a U CUHTE3a.

PesysabTaThl M ux o6cy:xkaenmne. B cBoOoie nepeBikeHNs U BbIOOpa MecTa Ku-
TEJIbCTBA KaK JIMYHOM CYOBEKTUBHOM IpaBe HEOOXOIMMO paszInyaTh JIBa acleKTa:

— BO-TIIEPBBIX, CBOOOJY NEPEIBIKEHUS W TMPOKMBAaHUSA B NpeleNnax rocyaap-
CTBEHHOW TEPPUTOPHH OTAEIBHOM CcTpaHbl. B rocynapcrBax-unenax EC oHa 3akpermuie-
Ha TOJIOKEHUSIMU HAallMOHAJIBHBIX KOHCTUTYLMOHHBIX akToB 1 Konsennueir Cosera EB-
pombl (cT.2 [IpoTokona Ned).

[IpaBom EC nmanHbIii acriekT cBOOOJBI MEPENBUKEHUS HE PETYIHUPYeTCs, KpoMe
CIIy4aeB MEPEABIKEHUS TPaX/JaH OJIHOTO rOCyJapcTBa-wieHa 0 TEPPUTOPUU APYToro
rocygapcTBa-uwieHa. B yacTHOCTH, MpaBO CBOOOJHO MEpENBUTaThCsA MO TEPPUTOPHH
rocynapctBa-wieHa EC B mensix TpyJqoycTpoiicTBa rapaHTHUpPOBAHO AJII HA€MHBIX pa-
6otHuKOB (1. «b» § 3 c¢1.39 JIEC);

O BO-BTOPBIX, CBOOO Y MEPEABIKEHUS U IPOKUBaHUs B nipeenax reppuropun EC
B 1enoM (cr.45 Xaptum 00 ocHoBHBIX mpaBax 2000 roma). Peanuzyemas B npase EC
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