CPABHUTEJ/IbHO-IIPABOBOW AHAJIN3 BAHKPOTCTBA
OU3NYECKHUX JIUL B 3APYBEKHbBIX CTPAHAX

E.A. lllepameHKoBa, J0OLEeHT Kadepbl IpaX[aHCKO-NPABOBbIX JWCLMUIIJINH
®usnana HOY BIIO «MOCKOBCKMU MHCTUTYT IOCYAapCTBEHHOIO YIIPABJIEHHUA U
npasa» B CMOJIEHCKOH 06JIaCTH, KaHAU/JAT NeJarori4ecKrx HayK

AuHomayusa. B cmambe paccmompeHbl HeKomopble acnekmul pe2y/auposa-
HUsl Hecocmosime/abHocmu (6aHkpomcmea) usuyeckux Auy no 3aKkoHodamesib-
cmay 3apybesxcHbix cmpai: CLIA, 'epmanuu, Aecmpuu, PpaHyuu, 8 mom vucae
OCHOBHblE 8Udbl npoyedyp, y4acmHuUKuU 8 desie 0 6aHKpomcmae, ydos.aemaopeHue
mpebo8aHuli Kpedumopos.

BBeseHue. B coBpeMeHHOM Mupe HabJil0[jaeTcs 3HAYUTE/NbHOe yBeJnye-
HUe 00'bEMOB NOTPEOUTEIBCKOTO KPeJUTOBAHUS, B CJIE[CTBUU YET0 y TPaXK/aH
3a4acTyl0 BO3HUKAIOT 33/]0/PKEHHOCTH, BbI3BaHHbIE PA3JIMUHBIMU IPUYHMHAMMH,
HanpuMep, noteps paboTkbl, 601e3Hb, QUHAHCOBLIN KPHU3KUC B LIEJIOM.

OcHoBHas yacTtb. Ha/jo OTMETUTB, UTO MO/, TEPMUHOM «OAHKPOTCTBO» B 3a-
pyOeXHbIX CTpaHaX MOHHWMAETCs HeNJIaTeXXeCloCOOHOCTh JO/DKHUKA, T.€. TOJIKO-
BaHUE aHAJIOTMYHO COZEPKaleMyCsl B POCCUMCKOM IpaBe. 3aKOHOAATENbCTBO O
0GaHKPOTCTBE SIBJISIETCS BaYKHEUIIEN COCTaBJISIIOILEN CUCTEMbI ITpaBa Jitoboro pas-
BUTOTI'0 TOCYZJapCTBAa, HO KPYT JIMI| U MPOIie[ypa B Pa3HbIX CTPaHAX HEOJMHAKOBA.

[Ipoueaypa 6aHkpoTcTBa rpaxkjaH B ABcTpanud, CIIA, Anonuu, 'epma-
HUH, Benukobputanuy, Ppanuuu, UcnaHuu U T.[. OTJIMYAETCA }KECTOKOCThIO
10 OTHOIIEHUIO K JJOJKHUKY. HanmpruMep, 1oMUMO UMyIeCTBa, KOTOpPOe TepsieT
rpaklaHUH — 6AHKPOT, OH MOXKET JIMIIUTbCS U HEKOTOPBIX FPaXKJaHCKHUX IpaB.

B CIIIA 3aKk0H 0 6GaHKpPOTCTBE MMeeT CJA0XHYI0 CTpyKTypy. Hago oTme-
THUTb, 4TO AJs kuTesiek CIIA 6aHKpPOTCTBO GU3UUYECKUX JIMI, OObIYHOE SIBJIE-
Hue. KpeauTsl B CIIA noiy4uTh HECJIOXKHO, YTO U 06eCreYruBaeT UM OOJIbIIYIO
nonyJsspHocTb. U, Bce ke, HeKOTOpble TpebOBaHHUS GAHKU KJIWEHTaM Npelb-
ABJSAOT. /11 60JIbIIMX 3alMOB SIBJISIeTCS 00s13aTeJIbHbIM NepPBOHAYaJbHbIN
B3HOC. Ero pasamep HanmpsMyto 3aBUCUT OT KpeJUTHON UCTOPUH.

['pakiaHMH, He BbINJIAUMBAKOUUN JOJTU M0 KPEJUTY, IPHU3HAETCs 6aHK-
poTOM, [/l Yero NnpefycMOTpeHa cClieljdajibHas OpUJUYecKas Npoueaypa.
['ocyaapcTBO pyU 3TOM CHMCBIBAET C HETO BCe MMelIecs Aoaru. TropeMHoe
3aKJIlDUeHUe 3a 3TO MpaBOHapylleHue He npefycMoTpeHo. OfHAKO Ha NpOTH-
YKEHUU OIpe/ieJIeHHOT0 3aKOHOM BpeMeHU OaHKpPOT He TOJIbKO He MOXKET
B34Th KPEAMUT, HO U JeJiaTb 00JiblliMe MOKYIKU 3a HaJlu4yHble cpeAcTBa. s
TeX, KTO He CMOT BBIIJIATUTh KPEJUT MO YBAXKUTEJbHbIM NMPUYUHAM, NPEay-
CMOTpeHa rocyilapcTBeHHas noajepka. Eue olHol 0cO6eHHOCTbIO SIBJISIETCS,
TO YTO JO/DKHUK MOXET OOBbSABUTH CeOsd GAHKPOTOM M NPOUTU NPOLEAYPY
6aHKPOTCTBA He Yallle YeM OJIUH pa3 B BOCEMb JIET.

BaHkpoTaMu aMepHKaHIleB MPU3HAKOT B ClelMa/JbHbIX Cy/iax, B KOTOpbIe
MOTYT 06PaTUTbHCS CAMU JAO/HKHUKU UJIU KpeUTophl. [Ipoijecc HEMHOTO CXO0X C
poccuiickuM. /o Npu3HaHUA AO/KHUKA GAHKPOTOM MOXKET ObITh 3aKJHYEHO
MHUPOBOE COrJIallleHWe, COCTaBJsIeTCS MJIaH NorauleHus cyMMbl. Eciu cyf Bce
e 00'bsSIBUJI YeJIOBeKa TaKOBbIM, TOT/A MOrallleHue J10Jira OCylLleCTBISEeTCs 3a
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CUeT peasiM3allduM UMylecTBa O6aHKpoTa. TeM, KTO CKpbIBaeT UMYLIECTBO U
paccuuThiBaeT Ha GUKTUBHOE GAHKPOTCTBO, 'PO3UT YroJ0BHOEe Haka3aHUe. B
KaXK/IOM CJlydyae Ha3HavyaeTcs ¢peepabHbINA YIIPaBJASIOUIAN, 3TOT YeJ0BEK KY-
pUpyeT M KOHTPOJIUPYET BeChb MpPOLECcC MNpPoleAypbl NMPU3HAHUSA HECOCTOS-
TEeJIbHOCTH, pearu3alui UMYILIeCTBa U CIKMCaHUs JoaroB. HajiexxHo U, Kak mo-
Ka3bIBaeT 3apy0OerkHasl IPaKTHKa, BecbMa 3(peKTUBHO.

Hazo ormeTuTs, uTo B CIIA 01HO 13 caMbIX "MSATKMX'" OTHOIIEHUM K [OJDK-
HukaM. OHako B cTpaHax, kak ['epmanus, Beankobpurtanus, UcnaHus, cTpaHbl
Bantnu, PUHAAHANUA U [PYTUX, LeJbI0 NPoLeAypbl 6aHKPOTCTBA (PU3UYECKOTO
JINIA SIBJISIETCS MOJHBIM BO3BPAT JO0PKHUKOM JIeHEXXHbIX CPe/ICTB KpeAUTOpY.

B l'epMaHuu u ABCTpUHM KOHe4YHas LeJib NpoLefypbl 6aHKPOTCTBA — Bbl-
IJlaTa JAoJra 4yepe3 06s3aTe/JibHbIM IJIaH NorameHus. TaM npoueaypa 6aHK-
pOTCTBa HauyMHaeTCd C J0Jira, MpeBbILIAOLEro ThicA4dy eBpo. [lponeaypa
6aHKpPOTCTBA HAYMHAETCSA B C/Iyyae eCJiU rpakJaHUH He B COCTOSTHUU Y/l0BJie-
TBOPUTb TPeOOBaHUS KpeAUTOpa B TEUEHUU AJUTEJNbHOrO nepruosaa. BpemeH-
Hble TPYAHOCTHU, CBSI3aHHbIe C 3a/|epP>KKOM OIJIaTbl OT YeTbIpex [0 LIeCTU
HeJlesib, He TPAKTYIOTCS 3aKOHOM KaK JloKa3aHHas HelJIaTeXeClnoCOOHOCTb.

3asBJieHHe Ha OTKPBbITHE KOHKYPCHOTO MPOMU3BOACTBA BHOCUTCS B KOM-
IeTEeHTHbIX CyJ| C TpeboBaHMEM 006 0CBOOOXAeHUH AoJra. Kak U B poccuiickoM
3aKOHO/aTeJIbCTBE MPUBETCTBYETCA J0oCyAebHbli]l nopsaaok. Jo/mKHUK U Kpe-
JIUTOP U3HAYaJIbHO NBITAIOTCA JOTOBOPUTHCH O CHMXKEHUU [JI0JITA UJIU €ro pe-
CTPYKTypHU3aUuuu. B ciaydae ecnd cTOpoHaMU cor/iallieHUe He JOCTUTHYTO, TO
IPOUCXOJUT OMUCh HMMYIECTBA AOJGKHHUKA. YTo mpuMevaTesbHO B ['epMmaH-
CKOM 3aKOHO/IaTeJIbCTBE, 3TO TO, YTO IIPX ONMMCHU UMYILECTBA 3alUIeHbI 3aK0-
HOM O NMOTpPeOJIEHUH Y He MOJJIeXaT U3BATHUIO U OLleHKe JIMYHblEe BellH, J10-
MallHsIi 0O6CTaHOBKa, ObITOBAs TEXHWKA, BelUM MepBOW HEOOXOJUMOCTH U
npeMeThbl POCKOILIU C ONpe/le/IeHHbIM NPOLIEHTOM H3HOca. Tak, B HeMeIKOM
3aKOHO/IaTeJIbCTBE aBTOMOOMJIb OTHOCUTCS K MpPeAMETY POCKOIIM B CAydasx
ecJI1 OH He UCIOJIb3yeTcs JiJisd paboyux Iesied. YTo KacaeTcsl 06'beKTOB He-
JIBIDKMUMOCTH, TO JOPKHUK BJIaJlelOlUH HA MpaBaX 4aCTHOM COOGCTBEHHOCTH
KBapTHUPOH WU AOMOM 06513aH NpPOJiaTh JJAHHOE UMYIIECTBO B CUeT Ioraiie-
HUA Joira. [lasee HacTynaeT «IeproJ, KOHTPOJISA» KOTOPBIXA JJIMTHCA OKOJIO 6
JIeT. 32 3TOT IEPUOJ BCE 0XO/bl, UMYIIECTBO MepeIaloTCsl JO0BEPEHHOMY JIUILY
0 ynpaBJeHHWI0 UMYUIeCTBOM JJis paclpezieieHUs MeXJay KpeauTopamu. B
c/y4yae eciik K KOHIY IIeCTOr0 ro/ia NJaTeXecrnoco6HOCTb A0/KHUKA 0CTalach
NpexXHeH, TO /ieJI0 3aKPbIBAETCS U MPUCBAUBAETCS CTATyC «6AaHKPOTCTBO PU-
3UYECKOTr0 Jiklla», a BCe OCTAaTOYHbIE 0JIr0OBble TPeO6OBAHUS aHHYJIUPYIOTCS.

Bo ®paHIiyuu nepej HayaJioM Npoleaypbl 6aHKPOTCTBA GU3UYECKOTO JIUIA
NPUHUMAIOTCS Mephl, HalpaBJieHHble HAa HeoNylleHue 6aHKpoTcTBa. Crenu-
aJibHasi KOMHCCHS N0 33/I0/DKEHHOCTH COCTaBJISIET IJIaH — rpaduK BhIJIAT Kpe-
qutopaM. OHAKO, B 60JIBIIMHCTBE CJyYyaeB Takas MPAaKTHKA He TPUHOCUT JI0JIXK-
HOT'0 pe3yJIbTaTa, I03TOMY HACTYMaeT CJAeIyI0I[HM 3Tall — BOCCTAHOBJIEHHE.

ITOT 3TAl ABJSAETCA AOOPOBOJIbHBIM, AJUThCA 12 MecsleB U nMojpasyMe-
BaeT CaMOCTOSITE/JbHYI0 POJIaKy UMYIECTBA, JBMXKHUMOT0 U HEJBUKHUMOTO, C
1[eJIbI0 BBIMJIATHI AOJT0B. B Apyrux rocygapcTBax, B TOM 4yucie U Poccuu aTum
3aHUMAIOTCS apOouTpakHble yrnpasJjstolue. Eciyu koMuccus no 3a/0/>KEHHO-
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CTU YCMOTPHUT J0OPOCOBECTHOCTD JIO/DKHUKA, @ UMEHHO OIJIaTa JI0JIra, TO MO
HCTEeYEHHH I'0JI0BOT0 MEPHO0/Ia OCTATOK 3a/]0/DKEHHOCTH MOXKET ObITh CITMCAH.

Cpasy e HaJlo0 OTMEeTUTh, YTO GAHKPOTHI MOMAJAT B YEPHbIN CIHUCOK
banka ®paHIUM ¥ BIOCIEICTBUU UM OYAET CJIOXKHO MOJYIYUTh HOBBIA KPEIUT.
Bo MHOrux rocyzjapctBax Takas HOpMa MPUCYTCTBYeT, B TOM 4ucje U B Poc-
cuiickoit ®egepauuu. Oco6EHHOCTbIO 3aKOHO/ATENbCTBA 0 GAHKPOTCTBE PU-
3UYECKHUX JIML Bo OpaHIMU SBJSETCS, TO YTO AO/HKHUK UMeEET IpaBo BbiOOpa.
OH MOXKeT NMpoJiaTh UMelolllee UMYIIECTBO B CUET J0JIra UJIH e eCid TOH 3TO-
ro He XO4YeT, TO OH MOXXeT 3aKJIIYUTh COrJallleHHue C KpeJAUTOpaMHU, B paMKax
KOTOPOTO BCe JI0XO/ibl, B TOM YMCJie U 3apabOoTHas MJaTa aBTOMAaTHYEeCKH Tie-
peuucssieTcss KpeauTopaM. TakuM 06pasoM y JOPKHHKA UMEETCS BO3MOXK-
HOCTb COXPAaHUTD B MEPBYIO oUepeib HeJBKHUMOe UMYILEeCTBO. O/THAKO, B CU-
Jy 3aKOHa KpeJHUTOpPbl UMEIOT MPABO C TAKUM BapUAHTOM He€ COIVIACUTBCS U
006513aThb JIO/DKHUKA K MMPOJjaXKe HeIBUKUMbIX 00'bEKTOB.

3aksodyeHre. B Poccuu He yTHUXAlOT CIOpBI, YbM UHTEPEChI MPU3BaH 3ally-
TUTb 3aKOH 0 6aHKPOTCTBe Ppu3sni. CUYMTAETCs, YTO 3apyOeKHast MPAKTHKA IPO-
1jecca NprU3HaHUS JI0/DKHUKA GAHKPOTOM MTOMOMKET B HOCTPOEHUH 3G PEKTUBHOTO
Y CIIpaBeJJIMBOTO HHCTUTYTA JIMYHOTO GAaHKPOTCTBA B Halllel cTpaHe. OHAKO OT-
JINYUS Halle CHCTEMbl OT MHOCTPAHHBIX MMEIOTCS, W 3TO TaKXKe IMOBJIMSIET Ha
dbopMHpOBaHHE POCCUHCKOT0 BapHaHTa. MOXKHO BBIZIE/IUTD CIEAYIONIHE PA3TAYHS:

- POCCUHCKMN BapHUaHT 3aKOHA MPU3BaH YYUTBHIBAaTh UHTEpPEChl KaK Kpe-
JIUTOPOB, TaK U I0O/DKHUKOB;

- OTCYTCTBYET CIel[haJbHOe BeZJOMCTBO, paccCMaTpUBaloIlee iesia 0 6aHKPOT-
cTBe. B 3apy6ekHOM MpaKTHKe 3TO CHelhaIbHbIE CY/Ibl, Y HAC — apOUTPAKHBIE;

- OTJIMYMSI B KOHTpPOJIe 6J1ar0COCTOTHUS IO/DKHUKA.

Takxe OT/IMYAIOTCS CPOKU NMPU3HAHUSA 6GAHKPOTOM, CTOUMOCTb IpOLEeY-
pbl, OPSIIOK peajn3alyi UMYNeCTBa U MOTalleHHUs T0JITOB.

OZHaKO OMBIT 3apyOEXKHBIX CTPAaH MOXKET IOMOYb B Jla/iIbHEHUIIIEM Pa3BU-
THHW 3aKOHO/IaTeJIbCTBA B PoccuM 0 6aHKPOTCTBE GU3UYECKUX JIUIL,

YK 347.6

INIPABOBOE PET'YJIMPOBAHHME JOTI'OBOPA
CYPPOT'ATHOI'O MATEPUHCTBA B PECIIYBJIUKE BEJIAPYCb
U POCCUICKOHN ®EJEPAIIMU: CPABHUTE/JIBHO-TIPABOBOM ACIIEKT

B.B. llInjiko, acnupaHT opuaddeckoro ¢akysabteta besopycckoro rocyaap-
CTBEHHOI'0 YHUBEPCUTETA

AHHOMayus. B cmamve anasiu3upyemcs npagogoe pezyauposaHue cyppo-
2amH020 MamepuHcmaa 8 3akoHodamesbcmee Pecnybauku Beaapycw u Poccuii-
ckoll Pedepayuu. Aemopom uccaedyromcsi pa3auyusl 8 peaaameHmayuu cy6s-
eKMmH020 cocmaea u opMmbl 002080pa Cyppo2amHO20 MAmMepuHcmed, npasu
YCMAaHOo8/1eHUSI MAMEPUHCMEa.

BBeseHue. 3aKOHOAATENBCTBO PA3JIMYHBIX CTPAH PACXOAUTCS B MPHUHIU-
nax peryJMpoBaHHs MPABOOTHOLIEHHUH B 06JIaCTH BCIOMOTATEJbHBIX PErpo-
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