KU IPUYUHEHME BpeJla He oxpaHseMbIM YK nHTepecaMm, a B yroJIOBHOM 3aKOHeE
Poccuu - 6os1ee ieTa/ibHO perjlaMeHTUPOBATh UCCIelyeMbl UHCTUTYT.
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V]IK 347.6

MPU3HAHUE BPAKA HEJJECTBUTEJ/IbHBIM

B PECIIYBJIMKE BEJIAPYCbH Y 3A PYBEKOM:
CPABHUTEJIbHO-IIPABOBOM AHAJIU3

T.B. [IpecHsaKOBa, cTapuvii penoaBaTe/b Kadpeapbl FpakJjaHCKOro MpaBa U
rpaXkJaHCKOro Impouecca BuTe6ckoro rocyapCTBEHHOrO YHHUBEPCUTETA
vMeHH [I.M. MaiepoBa
U.M. IllamkoBa, cTapiivi npemnojiaBatesib Kadpeapbl rpak/laHCKOro npasa U
rpaXkJaHCKOTO mpouecca BuTebckoro -rocy/JapcTBEHHOrO YHUBEpPCUTETA
vMmeHu [1.M. MamepoBa

AHHomayus. [IposedeHHoe cpagHUMeNbHoe ucca1e008aHue 3aKOHOOame 6cma
HeCcKo/IbKUX CMpaH 8 4acmu Npu3HaHusi 6paka HedelicmeumebHbIM, ce8udemess-
cmeyem 0 HeobxodumMocmu cogepuleHcmao8aHusl U dopabomku HAYUOHA/AbHO20 3a-
KoHodamesavbcmaea Pecnybauku beaapycs 6 chepe 6pauHo-cemeliHbIx OMHOUWEHULL

BBesienue. [IpusHanue 6paka HeleHCTBUTEbHBIM O3HAa4yaeT, YTO Opaka Mo
CylecTBY He Obl10. 3aKOHOAATENBCTBO BCEX 3apyOEKHBIX CTPaH MpeAycMaTpU-
BaeT, YTO OpakH, 3aK/IIOYEHHbIE€ C HapylleHHWeM YCTaHOBJIEHHBIX B 3aKOHO/a-
TeJIbCTBE YCJIOBUU, MOTYT OBITh MpPHU3HAHblI HeJeNCTBUTeNbHbIMU. HapylieHue
O/IHUX YCJIOBHUU BJIEYET 3a CO60M Mpu3HaHUe 6paka HUYTOXKHBIM, a HapylleHue
JIPYTHUX YCJOBUH JesaeT ero ocrnopuMbiM. [lociecTBUs npusHaHUs Opaka He-
JleICTBUTEJIbHBIM B Psijie CJlydyaeB 3aBUCAT OT JJOOPOCOBECTHOCTH CTOPOH.

OcHoBHag yactb. B Utanuy, B ciydyae npusHaHUA CyoM Opaka Heaew-
CTBUTEJIbHBIM, €ro JelCTBUE MpeKpallaeTcss C MOMEHTA BbIHECEHUS pelleHus],
ec/id pevyb MJIeT 0 Cynpyrax, BCTYNIUBIIMX B 6pak J0OPOCOBECTHO, a TaKXe B
c/yJasix, Korjia oJuH U3 CynpyroB ObLI NPUHYX/JEH 1aTh COrjacve Ha Opak CH-
JIOW WU TOJ, BO3JIEMCTBUEM BHEIIHUX 0OCTOSITEJIbCTB. JlelicTBUe AeHCTBU-
TeJbHOr0 OpaKa pacnpoCTpaHseTCs TAKXKe Ha JleTel, POXK/JAeHHbIX MJM 3aya-
ThIX B OpakKe, IPU3HAHHOM He/IEMCTBUTEJIbHBIM, U POXK/AEHHBIX J10 3aK/I0YEeHHUS
3TOro 6paka ¥ NMPU3HAHHBIX BIOCJE/CTBUM, KPOME CJy4yaeB, Korja 6pak ObLa
NpPU3HAH HeJIEMCTBUTEJIbHBIM M0 NPUYKHE MOJUTaMUU WU UHLECTA.

B llIBeiiapru B ciy4yae Npu3HaHUS HeJeUCTBUTENbHBIM Opaka Jj06poco-
BECTHBIX CYNPYTOB Cy/i MOXKET BO3JI0KHUTb HAa OJJHOTO M3 HUX 0053aHHOCTb IO
NepevyrcaeHrI0 CPeiCTB Ha COJlepKaHUe APYroro cynpyra (B TedeHue He 6o-
Jiee Tpex JieT). Eciu HefelcTBUTENIbHBIM NPU3HAH Opak CYNpyros, OJUH U3
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KOTOPBIX /IeiCTBOBAJI HeJOOPOCOBECTHO U I10 €ro BUHe Opak Oblj IPU3HAH He-
JleICTBUTE/IbHBIM, OH 00513aH YIIJIaTUTh COpa3MepHOe BO3MellleHHWe Bpesa Ja-
Ke MPU OTCYTCTBUH JI0Ka3aTeJbCTB B pa3Mepe, J0CTATOYHOM /Jisl COJlep>KaHus
JIpyroro cynpyra B Te4eHHEe TpeX JeT.

B CIIIA 6pak npu3HaeTcs HeeUCTBUTENbHbIM C MOMEHTA ero 3akJrye-
HUs1. UMylecTBO, NpruobpeTeHHOEe B 6paKe, IeJIUTCS KaK MPU pa3Bo/ie, 10 TEM
»Ke mpaBuaM. Hukakux 06s53aTe/ibCTB MO COJEep:KaHUI0 ApYT Jipyra B 3TOM
Cly4yae He BO3HUKaeT.

HepelicTBUTENbHBIM NIPU3HAETCA TaKXe QUKTUBHBIN OpaK, TO eCThb OpakK,
3aKJ/IIOYeHHbIM 0e3 HaMepeHUs CO3JaTh CeMblO. 3aKOHOJATeJAbCTBO HEKOTO-
pbIX CTpaH NpeAycMaTpUBaeT yroJIOBHYK OTBETCTBEHHOCTH 3a 3aKJ/IOUYEHHUE
GUKTUBHBIX 6pakoB. B yacTHOCTH, COOTBETCTBYIOIIMK 3aKOH €CTh B 'epMaHum.

Yto KacaeTcs 6eJIOpyCCKOro 3aKOHOJATe/JbCTBA, TO OCHOBAHUSMU [JIs
NpU3HAHUSA 6paKa HeeCTBUTEJNbHBIM IPU3HAIOTCSA CJeyollue KPUTEPUU:

1. He B3auMHoOe corJiacve 060UX JIUL, JOCTUTIHUX OpayHOr0 BO3pacTa;

2. He gocTmkeHre 6padyHOro BO3pacTa;

3. Hanimuyure npensaTcTBUK, BCTYIJIEHHWE B OpavyHble OTHOIIEHUS.

4. PerucTpauus 3ak/jw4yeHUs1 Opaka 6e3 HaMepeHHUs CO03JaThb CEMbBIO
(buxkTHUBHBIN 6pak). Ho ecsiu siviia, 3aperucTpyupoBaBllivde 3TOT 6pak, /10 pac-
CMOTpEeHHUS JieJia Cy[0M PaKTUYeCKU CO3/JaJli CEMbIO, TO TAKOW OpakK He MOXET
ObITh NPpU3HAH GUKTUBHBIM;

5. COKpbBITHS JIULOM, BCTyNalOLUM B 6paK, 00CTOATENbCTB, IPENSTCTBY-
IOLUX eT0 3aKJIIDYEHUI0, IBJISIETCA OCHOBAHWEM /il IpU3HaHUs Opaka HeJel-
CTBUTEJIbHBIM B cyAe6HOM nopsiake [1].

3akstouenue. [I[pru3HaHre Opaka HEENCTBUTENbHBIM NPOU3BOJUTCS B CY-
JlebHoM nopsake. ck o npr3HaHUU Opaka HeJeUCTBUTENbHBIM BIIpaBe NMpeb-
SIBUTb OJIUH W3 CYINIPYTOB, JIMILI0, IPaBa KOTOPOTO HApYIIeHbI 3aK/JII0YEHUEM 3TOTO
6paka, opraHbl ONIeKH W MONEYUTENbCTBA, a TAKXKE MPOKYPOp B Cay4asx, peay-
CMOTPEHHbIX 3aKOHOM. MIck 0 Mpu3HaHUM Opaka HeJeHCTBUTEJbHBIM B CIyYae,
Korjia 6pak ¢ rpaxkjaHuHoM Pecny6ivku Besiapych in60 MHOCTPAHHBIM Ipak/a-
HUHOM WJIY JINIIOM 6€3 Fpak/IaHCTBA, TOCTOSTHHO MPOXKHMBAKOIIUMU B PecnybJivike
Besnapych, 3ak/1104€H UHOCTPAHHBIM IPaXKJJaHUHOM WJIH JIUI[OM 6e3 IpakJaHCTBa
HCKJIIOYHTEJILHO B [IEJSIX OJIy4YeHHUs pa3pellleHrs] Ha BpeMeHHoe MPoKMBaHUE B
Pecniy6sinke Besiapycb niu paspelilieHds: Ha IOCTOSIHHOE NMPOXKKMBaHUe B Pecny6-
Jivike beslapych, BipaBe npebsiBUTb OPraHbl BHYTPEHHUX J1eJI.

Ecnv mipy paccMOTpeHUHU Jiesla O NMPU3HAHUW Opaka HeJleHCTBUTEbHbIM
CYJ, YCTAaHOBUT, UTO OTHAJIU 06CTOSITE/bCTBA, NPENSATCTBOBABILNE 3aKJII0YEHHUIO
6paka, OH BIpaBe M0 CBOEM MHHUIIMATHBE O0TKA3aTh B Y/IOBJETBOPEHHUU MCKA U
IPU3HATH O6paK JIeHCTBUTENbHBIM C MOMEHTA OTNA/IeHUSI 3TUX 0OCTOSITE/NLCTB.

Ilpy paccMoTpeHUH Aesia 0 NPU3HAHUU Opaka HeJeWCTBUTEJIbHBIM KakK
3aKJ/IIOYEHHOT'0 C JIUI[OM, MPU3HAHHBIM HeJEeecClnoCOOHbIM, K YYacTHIO B JieJie
JIOJDKEH ObITh MPUBJIEYEH OPraH OMeKU U MOoNeYuTe/bCTBa.

[To BCTyn/IeHUU B 3aKOHHYIO CUJIy pellleHHus CyZa O IPU3HAaHUM Gpaka He-
JIEMCTBUTE/IbHBIM KOIMS 3TOr0 pellleHUs] B JIeCATUHEBHBIM CPOK HaIpaBJis-
eTCsl Cy/IOM B OpraH, PerUCTPUPYIOIIMA aKThl IPaXKJAHCKOTO COCTOSIHHUSA, 1O
MeCTy perucTpaluy 3aK/a04eHus 6paka.
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Ecnu 6pak, 3ak/JI0OUEHHbIA C HECOBEPLIEHHOJIETHUM JIMIIOM, KOTOPOMY
O6payHbIi BO3paCT He OblJ CHUXXEH B YCTAHOBJEHHOM MOPSAKE, MOXET ObITh
NpU3HAH HeJIEUCTBUTEJbHBIM, €C/JIM 3TOr0 TPEOYIOT UHTEPECHI CYNpyra, BCTY-
NUBILEro B 6pak /10 IOCTHXKEHUs 6payHOro Bo3pacta. Mck o npusHaHuU H6paka
HeJleMCTBUTEJIbHBIM 110 3TOMY OCHOBAaHHWIO BIpaBe NpeAbSBUTb HECOBEPIIEH-
HOJIETHHUM CYNpPYT, OpraHbl OMEKU WU MONEeYUTEeJbCTBA, a TAKXKe NPOKYpop B
CIy4asx, IpelyCMOTPEHHbIX 3aKOHOM.

Ecin kK MOMeHTY pa3pelleHHUs JeJla HECOBEpPIIEHHOJIETHUW CYIIPYT [0-
CTUT COBEPLIEHHOJIETUS, TO OpaK MOXeT ObITh NPU3HAH HeAEWUCTBUTEJNbHBIM
TOJIBKO IO ero TpeboBaHuo. Eciu ke Opak Bce-Taky NMPU3HAETCA HeJeHlCTBU-
TeJIbHBIM, TO OH NIPU3HAETCSA TaKOBBIM CO JHA ero 3akJitdeHus [1]. Kpome Ta-
KOTO, KaK U y BCeX IpUJUYECKUX [IeMCTBHUH, eCTb CBOU NOCJIEACTBUSA, TaK U Y
NpU3HAHUU OpaKa HeJleUCTBUTEJIbHBIM TaKOBbIE MOCJE/CTBUSA TaKKe MPUCYT-
CTBYIOT. Ec/in 6pak NpU3HaH HeJleMCTBUTE/IbHBIM, CJIe0BATEbHO, B3aUMHBIX
CYNIPY>KECKHX MpPaB U 00513aHHOCTEN He BO3HUKAET.

Eciu ofUH U3 cynpyroB CKpbLI OT APYroro, 9¥To COCTOUT B Opake, TO MpHU
NpU3HAHUU OpakKa HeJleUCTBUTEJIbHBIM Cy/l BIpaB€ B3bICKATh C HET'O CPeCTBA
Ha COJiep>KaHMe JIMIA, COCTOSIBIIEr0 C HUM B HEJEeNWCTBHUTEJIbHOM Opake, Mo
npaBuJiaM ctaten 29 -33, 40 KobC, a Takxe BIpaBe IPUMEHUTb K UMYLIECTBY,
NpUOOpPETEHHOMY 3TUMM JIMIIJAMHA COBMECTHO C MOMEHTA 3aKJ/4eHus Opaka
Jl0 MOMeHTa NMpU3HaHWUS Opaka HeJleMCTBUTENbHbIM, NpPaBUJa, YCTAaHOBJIEH-
Hble cTaTbsIMU 23-26, 41 KoBC. Cynpyr, He 3HAaBIIMM O HAJIMYUU NPENATCTBUU
K 3aKJIlDYEeHHI0 Opaka, BIpaBe COXpPaHUTh (paMUJINIO, U30pPAaHHYI0 UM MpPHU pe-
TUCTpalMM 3aKJIYeHUs Opaka.

[IpusHaHve Opaka HeJeHUCTBUTETbHbIM He BJWSIET HA MpaBa JeTew, po-
JIUBIIMXCS B TAKOM Opake, B TOM YUCJe HE WCKJIOYAeT BO3MOXXHOCTU 3aKJIIO-
yeHud CorJsialieHUs O AeTSX.
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V]IK 342

MCTOYHUKH KOHCTUTYLIMOHHOTI'O IIPABA B 3APYBEXKHBIX CTPAHAX
(CPABHUTEJIbHbBIN AHAJIU3)

A.H. Ilyrayes, noneHT Kade[pbl yroJOBHOIO MpaBa U YroJIOBHOIO Ipolecca
Burtebckoro rocyfapcTBeHHOro yHuBepcuTeTa wuMeHM [LLM. Mameposa,
KaHJWAAT PUJUYECKUX HAYK, JOLLEeHT

AHHomayus. [laemcsi o6wuil 0630p UCMOYHUKO8 KOHCMUMYYUOHHO20 hpad-
8a 8 3apy6excHbIX CMPAHAX, NOKA3AaHO UX cgoeobpaszue. OmmeveHo, Ymo ux Je-
2a/1bHOCMb 3a8ucum om cneyu@uku npasosoll cucmembvl UCMOPUYECKO20 Nepu-
oda. YkazaHo 3HavyeHue noaumuyeckux akmopos. Haauvue MHoicecmeeHHO-
CMU UCMOYHUKOB C8513bl8AEMCsl C 0CO6EHHOCMSAMU Y4eHUll U HAYYHbIX KOHYen-
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